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QUESTIONS PRESENTED

|. The Eleventh Cirauit Violated Blandford' s Due Process Rights By Refusing To
Apply A “Change” In The Law That Indisputebly Occurred Before His Conviction
BecameFinal and Blandford is Entitled to Issuance of a Certificate of Appealability
to Appeal this Question.

[I. Blandford Is Entitled to Be Resentenced under Booker v. United Sates, Either
on the Theory That Booker |Is the Application of an Existing Rule under Yates v.
Aiken and Penry v. Lynaugh, or Because Booker IsRetroactiveunder Teaguev. Lane
and Blandford is Entitled to I ssuance of a Certificate of Appealability to Appeal this
Question.
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IN THE

Supreme Court of the United States

OCTOBER TERM, 2006

ROBERT D.BLANDFORD, Petitioner,
V.

UNITED STATES OF AMERICA, Respondent.

On Petition for Writ of Certiorari tothe
Eleventh Circuit Court of Appeals

PETITION FOR A WRIT OF CERTIORARI

Thepetitioner, ROBERT D.BLANDFORD, respectfullypraysthat awrit of certiorari issue
to review the decision of the Eleventh Circuit Court of Appeals entered *** affirming without
written opinion the denial of a certificate of appealability (“COA”) by the United States Court of
Appealsfor the Eleventh Circuit, of an appeal of adenial by the United States District Court for the
Southern District of Alabama of a petition for relief under Title 28, United States Code, § 2255.

OPINION AND DECISION BELOW

The decision without opinion of the Eleventh Circuit Court of Appeals (Appendix., infra)
was unreported. The decision and opinion of the Southern District of Alabamadenying relief under
28 U.S.C. § 2255 and denying a catificate of appeal ability was also unreported but a copy o both

decisionsisincluded in the Appendix, infra.



JURISDICTION

Petitioner ROBERT D. BLANDFORD filed in the United States District Court for the
Southern District of Alabama atimely motion under 28 U.S.C. § 2255 attacking the judgment and
sentencein hisfederal criminal case. The District Court summarily denied Blandford’ s2255 motion
on and denied hisrequest for a certificate of appealability (“COA™). Blandfordrenewed hisreguest
for a COA at the Eleventh Circuit Court of Appeals which as denied it. Within the time for
rehearing, this Court granted certiorari in Burton v. Waddington, 126 S.Ct.2352 (June 5, 2006). In
part inreliance upon the granting of certiorari in Burton, Blandford filed amotion styled Petition for
Rehearing En Banc, which the Eleventh Circuit treated asa motion for reconsideration, which was
denied by an order dated July 12, 2006. This petition followed in atimely manner. This Court has
jurisdiction to review the deasion of the United States Court of Appeals for the Eleventh Circuit

pursuantto Title28U.S.C., §1254(1). Hohnv. United Sates, 524 U.S. 236, 118 S.Ct. 1969 (1998).



CONSTITUTIONAL PROVISIONSINVOLVED
1. The Fifth Amendment to the United States Constitution provides:

No person shall be held to answer for a capital, or otherwise infamous crime, unless
on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public
danger; nor shall any person be subjed for the same offence to be twice put in
jeopardy of life or [imb; nor shall be compelled in any criminal caseto be awitness
against himself, nor be deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without just compensation.

2. The Sixth Amendment to the United States Constitution provides:
Amendment VI. Jury trials for crimes, and procedural rights

Inall criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaning witnesses in his
favor, and to have the Assistance of Counsel for his defence.



STATEMENT OF FACTSMATERIAL TO THE ISSUESPRESENTED

The background of this caseisfound in United States v. McNab, 331 F.3d 1228 (11th Cir.
2003). On February 3, 1999, agents of the National Marine Fisheries Service (NMFS) received an
anonymous fax which advised that McNab's cargo transport vessel, the M/V CARIBBEAN
CLIPPER, would arrive in Bayou la Bare on February 5, 1999, with shipment that included
undersized |obster and lobster packed in bulk for exportation contrary toHonduran law. In response
to the fax, NMFS contacted the Direccion General de Pesca y Acuicultura (DIGEPESCA) in
Honduras and confirmed with them that McNab’'s shipment had been illegally transported in
violation of the Fishing Law, the Industrial and Hygienic Sanitary Inspection Regulation for Fish
Products and Resolution No. 030-95. The director general provided authentic copies of the
applicablelaws and stated that DIGEPESCA was ready to support al efforts by the United States
to prosecute persons who violate the Lacey Act.

Inearly March of 1999, NM FS agents seized M cNab’s shipment of |obster upon the director
genera’s assurances that the lobster had been exported in violation of Honduran law. NMFS
continued to communicate with Honduran officials about the Honduran laws and the legality of the
seized |obster shipment. In June of 1999, NMFS special agents and an attorney in the United States
National Oceanic and Atmospheric Administration Office of the General Counsel met with various
Honduran officialsfrom the Secretariade Agriculturay Ganaderia(SAG) in Tegucigd pa, Honduras.
The minister, the vice minister, the director of legal services, the director of legal affairs, the
secretary general of the SAG, the director general of the DIGEPESCA, and the legal advisor for the
Servicio Nacional de Sanidad Agropecuaria (SENASA) confirmed that the lobsters had been

exported illegally without first being inspected and processed. Furthermore, the Honduran offidals



confirmed that there was a 5.5 inch limit for lobster tails and that all catches had to be reported to
Honduran officials. The officials provided certified copies of the laws in question.

In September of 1999, NMFS agents ingoected the lobsta shipment that had been seized
earlier intheyear. Theinspection confirmed that the sel zed |obst erswere packed in bulk plastic bags
without being processad and that reveded a significant number had atail length that was less than
the 5.5 inches required by the Honduran size limit restriction. Theinspection further revealed that
many of the lobster were egg-bearing or had their eggs removed.

In March of 2000, a legal advisor in the Despacho Ministerial and a SAG legal advisor
traveled to Alabama to meet with government prosecutors and investigators. Both legal advisors
provided written statementsthat cited Resolution 030-95 asavalid law regulating the lobster fishing
industry. They also described the processing requirements mandated by Regulation 0008-93. They
further explained that Honduras prohibits the harvesting of egg-bearing lobsters.

Based upon the NMFS' sinvestigation and the verification of the applicabl eforeign laws by
the Honduran officials charged with regul ating the lobster fishing industry, the government decided
to prosecute the defendants for their rolesin the illegal importing scheme. McNab at 1232-33.

PROCEDURAL HISTORY

McNab, Blandford, Schoenwetter and Huang were charged in a forty-seven count second
superseding indictment in September of 2000. All four defendants were chargedwith conspiracyin
violation of 18 U.S.C. 8 371. McNab, Blandford, and Schoenwetter were charged with knowingly
importing merchandiseinto theUnited Statesin violation of 18 U.S.C. § 545. Blandford wascharged
with violating the Lacey Act by dealing in fish and wildlife that he knew were unlawfully taken,

possessed, transported, or sold in violation of 16 U.S.C. 88 3372(a)(2)(A) and 3373(d)(1)(B); and



by the lesser included offense of dealing in fish and wildlife that he should have known were
unlawfully taken, possessed, transported, or sold in violation of 16 U.S.C. 88 3372(a)(2)(A) and
3373(d)(2). Huang was charged with violating theLacey Act by dealing in fish and wildlife that she
should have known were unlawfully taken, possessed, transported, or sold inviolation of 16 U.S.C.
88 3372(a)(2)(A) and 3373(d)(2); and by falsely labeling fish or wildlife in violation of 16 U.S.C.
83373(d)(3)(A)(i). McNab and Blandford al so wer e charged with engaging in monetary transactions
involving criminally derived property inviolation of 18 U.S.C. § 1957and with conspiring to engage
in monetary transactions involving criminally deived property inviolation of 18 U.S.C. 8§ 1957
and1956(h). In total, McNab was charged in 28 counts, Blandford in 37 counts, Schoenwetter in
7countsand Huang in 17 counts. Each charge required proof of an underlying violation of the Lacey
Act, 16 U.S.C. 88 3372 et seq. The Lacey Act violations required proof that the petitioner imported
“fishor wildlifetaken, possessed, transported or sold ... in violation of any foreignlaw.” At trial, the
United States presented evidence of Honduran violations including: (1) havesting undersized
lobster, in violation of Resolution 030-95; (2) lack of processing and improper packaging of lobster,
in violation of Acuerdo 0008-93; and (3) harvesting egg-bearing lobsters and lack of required
reporting and landing of harvest, in violation of Decree No. 154.

Thedistrict court conducted a pretrial hearing to determinethevalidity of theforeign law in
September of 2000. The defendants vigorously challenged the vdidity of these laws. 1n support of
their position, they presented the testimony of two expertsin Honduran law and submitted numerous
legal opinions from members of the Honduran legal community including the Attorney General of
Honduras and the regiond prosecutor as well as adeclaration from a practicing attorney. McNab at

1233. Following the hearing, the district court ruled that Honduran law prohibited, anong other



things: 1) harvesting undersized lobster; 2) harvesting egg-bearing lobsters; 3) exporting lobsters
without first having them inspected and processed; 4)harvesting |obsterswithout reporting the catch
to Honduran authorities; and 5) exporting lobsters without first landing them in a Honduran port.
(R4-209) 1

The defendants were convicted after a 15 day trial. After the trial, the defendants filed
numerous motionswhich included amotion to dismisstheindictment, amotion for anew trial based
on newly discovered evidence and a motion for redetermination of foreign law based upon
developmentsin Honduran law. (R4-240; R5-300, 336; R9-241, 313, 346; R11-242; R12-315,342,
385; R15-243, 330, 344). Among other arguments, defendants continued to attack the validity of
three of the five Honduran lavs underlying their convidions: the size limit, the prohibition against
harvesting egg-bearing | obsters, and the processing and inspectionrequirement. (R5-324, 325, 326,
336). Thedistrict court denied all of the defendants’ post-trial motions. (R5-270, 328; R6-397; R9-
271, 275; R12-272; R15-361).

In August of 2001, McNab, Blandford and Schoenwetter were sentenced to serve 97months
imprisonment and Huang was sentenced to 24 months imprisonment.

The defendants filed a direct apped of their convidions, continuing their claim that the
Honduran laws used as the predicatesfor the Lacey Act convictionswereinvalid or void during the
period charged in theindictment. Theseappeal s were docketed in the Court of Appeals as Eleventh
Circuit No. 01-15148-JJ. Briefing on No. 01-15148-JJ was completed on January 3,2002.

On January 9, 2002, McNab filed with the district court a motion for a new trial based on

newly discovered evidence and asked the court to certify its intention to grant a new trial upon

! References are to the prior record on appeal.
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remand. (R-Supp.1-415). The remaining defendants subsequently adopted this motion.(R-Supp.2-
417; R-Supp.3-418; R-Supp.4 -420). Thedistrict court denied the motions on January 31, 2002. (R-
Supp.1-419). Blandford and Schoenwetter filed timely notices of appeal from the January 31st order.
(R-Supp.2 - 424; R-Supp.3- 423). These appeals were docketed in the Eleventh Circuit as No. 02-
10810-JJ.

In February 2002, each of the defendants filed a motion for reconsideration of the district
court’ sJanuary 31st order. (R-Supp.1-433). On March1, 2002, thedistrict court, on reconsideration,
issued an order reaffirming its January 31storder. (R-Supp.1-433). Each of the defendantsthenfiled
atimely notice of appeal from the court’ sJanuary 31 and March 1 orders.(R-Supp.1-436; R-Supp.2-
437; R-Supp. 3- 438; R-Supp. 4 -439). These gopeals were docketed as Eleventh Circuit No. 02-
11264-3J.

On April 23, 2002, the Eleventh Circuit issued an order that, inter alia, consolidated the
defendants’ three appeals and directed the Clerk to st abriefing schedule in Eleventh Circuit Nos.
02-10810-JJ and 02-11264-JJ.

The defendants submitted various documents along with their appellate briefs, including 1)
a Special Report of Recommendations by the Honduran National Rights Commissioner; 2) a
statement by Guillermo Alvarado Downing, Minister of Agricultureand Livestock; 3) adecision by
the Honduran Court of Appeals for Administrative Law, dated October 15, 2001; 4) Decree198-
2001, dated November 1, 2001; 5) a statement by Francisco Rodas, Director General of SENASA,
dated January 11, 2002; 6) two cover letters conveying Alvarado’ sletter to the Honduran Consulate
inthe United States; 7) astatement by Francisco Rodasdated January 25,2002; 8) acover letter from

the Honduran Embassy to the United States Department of State conveying Alvarado’s November



15, 2002 statement; 9) an excerpt from a1961 Chilean textbook; and 10) an affidavitfrom Nicholas
Cruz Torres, a Honduran attorney, discussing the Chilean textbook. (United States Brief, p.19).
Additionally, they included the statement of Secretary General Liliana Paz that she erred in her
previous interpretation of Honduran law. (McNab 1st Brief).

On March 21, 2003, adivided panel of the Eleventh Circuit affirmed Mr. Blandford and Mr.
McNab's convictions. The court acknowledged that Honduran government official s had opinedthat
Honduran law had not been violated. 331 F.3d at 1240. The mgjority declined, however, to overturn
the district court’s determination regarding Honduran law. Crucial to the court’s decision was its
holding that the testimony of Liliana Paz had constituted the official position of the Honduran
government at the time of that testimony. Id. at 1234-35, 1241 & n.25. The Eleventh Circuit’s
opinion, ther efor e, focused on whether it should recognize” theposttrial shiftintheHonduran
government’s position regarding the validity of the laws at issuein thiscase.” 1d. The court
decided that it need not respect the position of the Hondur an gover nment, and throughout its
opinion it found Paz' stestimony dispositive. Id. at 1241 & n.25, 1243 n.29, 1245 n.33.

The court also stated that the district court’s initial determination of foreign law should
receive deference. The court described the process tha adistrict court must go through to determine
foreign law, and explained that it involved a complex inquiry that is fundamentdly based on the
reception of evidence, suggesting that courts of appeals ae ill-equipped to second guess these
findings on the basis of intervening evidence. Id. at 1241 (describing the requirements of Fed. R.
Crim. P. 26.1). According to the panel majority, the district court was particulaly entitledto rely
upon the testimony of aforeign government officid and may give that testimony near dispositive

weight. Id. (“The court reasonably may assume that statements from foreign officials are areliable

10



and accurate source and may use such statementsas a basis for its determination of the validity of
foreign laws during a given time period.”). While at times the panel majority discussed the
inter vening pronouncements by Honduran courts, in each instance the majority deter mined
that they were only a recent view from the Honduran government—a view that was in
competition with the testimony “ of foreign officials charged with enforcing the laws of thar
country” on which it believed that the district court had relied, and that the district court
testimony would receive preference. 1d. at 1241.

Operating under this view of the authoritative nature of the pre-trial evidence on Honduran
law, the court of appeal s reviewed the various provisions and concluded that they werein effect and
applicable to Mr. Blandford’ s conduct at the time in question.

Judge Fay, writing in dissent, sharply disagreed with this characterization of the testimony
by Honduran govemment employees before the district court. In his view, the testimony presented
by the government at the pre-trial hearing was no more than the personal opinion of a mid-level
government employee. In contrast, the Honduran govemment’s official position, as announced
through its official representative to the United States, reflected a normal process of governmental
decision-making. As matters advanced, those senior government officials who had the lawfully
delegated power to offer official legal interpretations put forward the govemment’ sofficial position.
Ultimatdy, the courts of that country alo arrived at adifferent interpretation of the law, just as can
happen in the United States. 331 F.3d at 1247 (Fay, J., dissenting).

Blandford petitioned the Eleventh Circuit for panel rehearing and rehearing en banc. The
Government of Hondurasfiled an amicusbrief. The panel granted rehearing solely to delete the part

of itsopinion explicitly holding that the prosecuti on’ sinterpretation of foreign law should begranted
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deference. McNab,331 F.3d at 1228 (order granting rehearingin part). The court did not modifyits
opinion in any other way.

Blandford and McNab then filed a petition for writ of certiorari with this Court. The Due
Processargument presentedin thispetition for certiorari requesting acertificate of appeal abilitywas
raised for thefirst timein Petitioner McNab'’ s petition for certiorari in response to what was argued
as a Due Process violation by the decision of the Eleventh Circuit Court of Appeals in denying
retroactive application of the Honduran’s government’ s changed interpretation of its laws as they
applied to Blandford and McNab's case.

This Court denied the petition on February 23, 2004, Blandford v. United Sates, 540 U.S.
1177, 124 S.Ct. 1407, 72 USLW 3310, 72 USLW 3535, 158 L.Ed.2d 77, 72 USLW 3523 (2004),
thus terminating direct review of their convictions and sentences. Blandford then filed his motion
pursuant to 28 U.S.C. § 2255 and requested that he be allowed to adopt the arguments made in
McNab's petition, which was filed separately. The District Court allowed Blandford to adopt
McNab’' s Due Process and other arguments. The District ordered aresponse from the Government,
then summarily denied relief, and denied Blandford's request for a COA without substantive
explanation, and denied Blandford’ smotionfor reconsideration. Blandford then sought aCOA from
the Eleventh Circuit and was denied. After the Eleventh Circuit denied Blandford's COA, this
Court granted certiorari in Burton v. Waddington. Blandford moved for reconsideration in part on
that basis and was again denied the requested COA. This petition for certiorari has followed in a
timely manner.

Blandford’s COA request and this certiorari petition presentstwo issues. Blandford argues

(2) that heisentitled to the application of Booker v. United States, 543 U.S. 220 (2005) to hisinitial,
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timely filed habeas petition under 28 U.S.C. § 2255, and (2) that he was denied Due Processof law
whentheEleventh Circuit refused to apply asubstantive changeinthelaw that i ndisputably occurred
before his conviction became final on direct appeal and which had the effect of exonerating him.
ARGUMENTS

|. THEELEVENTHCIRCUIT VIOLATED BLANDFORD’ SDUE PROCESSRIGHTSBY
REFUSINGTOAPPLY A“CHANGE” INTHELAW THAT INDISPUTABLY OCCURRED
BEFORE HISCONVICTION BECAME FINAL AND BLANDFORD ISENTITLEDTO A
CERTIFICATE OF APPEALABILITY TO APPEAL THISQUESTION.

Under the Due Process Clause, aconviction is not vdid unless each and every element is
proved to a jury, beyond a reasonable doubt. See, e.g., In reWinship, 397 U.S. 358, 364 (1970).
Elementary notions of due process also guarantee to a defendant that, until the conclusion of direct
review, hisconvictionisnot yet “final” and must be reexamined in light of any intervening changes
inthelaw. Griffith v. Kentucky, 479 U.S. 314, 322, 328 (1987). Here, the most dispositive evidence
available—the opinion of the Attorney General of Honduras—was issued before Mr. Blandford’s
conviction became final. Thus the new evidence of Honduran law establishesthat Mr. Blandford's
conduct wasnot illegal.

In Griffith, the Supreme Court madeclear that a bare minimum due process requirement is
that a defendant be able to take advantage of new legd rules announced during the pendency of
direct review. Id. at 326-28; see also Powell v. Nevada, 511 U.S. 79, 84-85 (1994). This categorical
ruleisbased on aprincipleof fundamental fairness: “similarly situated defendants’ should betreated
the"same.” Griffith, 479 U.S. 323, 327; see also United Statesv. Johnson, 457 U.S. 537, 561 (1982)

(explaining the constitutional grounding of this principle). Whenthelaw has changed, applying that

law to a defendant whose prosecution may be initiated after the change, but not to one for whom
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direct review is still pending, creates a constitutionally intolerable disparity in treatment.

Nowhere is such an unconstitutional disparity any cleare than in this case. The official
interpretation of law by the Honduran government at the time of Mr. Blandford’' s appeal and at the
time of hispetition for writ of certiorari was that the laws in question were void and unenforceable
at thetime of the charged shipments.? Whether that official interpretaionwasthegovernment’ sfirst
official interpretation or a change from a previous officia interpretation (as the prosecution has
contended), under Griffith Mr. Blandford was entitled to the benefit of it. Depriving Mr. Blandford
of that protection meansthat a person who engaged in precisely the same conduct asMr. Blandford,
at precisely the sametime, and whose foreign law hearing occurred amatter of several months after
Mr. Blandford’s, would not have been subject to prosecution.

Thisisthe very result that the Due Process Clause guards aganst, and therefore it would be
unconstitutional for the courtsto rely on such coincidences of timing.

These constitutional concerns are all the more acute when the change in the law affects the
substantive scope of acriminal statute. A holding that “a substantive federal criminal statute does
not reach certain conduct” directly implicates whethe a defendant was properly convicted of
criminal conduct. Bousley v. United States, 523 U.S. 614, 620 (1998); see also Bunkley v. Florida,
538 U.S. 835, 836 (2003) (per curiam) (state statute); Fiore v. White 531 U.S. 225, 228-29 (2001)
(state statute). Thus, the Supreme Court has been even more insistent that these “ substantive’

developmentsare retroactively applied than it has with rules of procedure, without which thereis

2 Honduras is a civil law country in which the fina authority to interpret the laws rests with
Congress, and—as noted earlier—in which the Attorney General isitssole“Legal Representative.”
Thus, the interpretations of the Honduran Congress and Attorney General, which conclusively
established that Blandford violated no Honduran law and hence no U.S. law, are at least the
equivalent of rulings by the highest court of a state on the dements of a state offense.
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only “an impermissibly large risk that the innocent will be convicted.” Bousey, 523 U.S. at 620
(emphasisadded). On the basis of thisconcern, changesin thelaw that narrow asubstantive element
of afederal criminal statute are applied retroactively to any conviction, whether “final” or not at the
timeof the change, and are not limited by any rulesof “finality.” The application of apremature rule
of “finality” when it comes to changes in foreign law—changes that directly alter the substantive
scope of an element of afederal crimind statute—violates this principle of due process. This
constitutional defect in Blandford’ s conviction is appropriate for resoution on a motion to vecate
pursuant to 28 U.S.C. § 2255. The Due Process Clause requires that Blandford’s conviction and
sentence be vacated on the facts of this case.

Blandford’ scasewas controlled by Honduran law - if Blandford violated Honduran law, he
was guilty, if not, not.®> The district court determined that Blandford violated Honduran law as it
existed at the time of the offense  The district cout and the Eleverth Circuit Court of Appeals

refused to consider what the Eleventh Circuit characterized asachangein Honduran lawannounced

after the determination was made by thedistrict court.
Blandford’s argument is that heis entitled as a matter of Due Process to the application of
achange in thelaw that became dfective prior to his conviction becoming final on direct appeal.
In the direct appeal decision, this Court concluded:
We review adistrict court's interpretation of foreign law de novo. United States v.
Gecas, 120 F.3d 1419, 1424 (11th Cir.1997) (en banc). Our determinati on of foreign
law is complicated by the posttrial shift in the Honduran government's postion

regarding the validity of the laws at issue in this case. The Honduran government
now maintainsthat thelawswereinvalid at the time of thelobster shipmentsor have

3 “ Aswe begin our analysis, we must make clear that the crux of this case isthevalidity of the
Honduran laws during the time period covered by the indictment.” United States v. McNab, 331
F.3d 1228, 1240 (11" Cir. 2003).
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been repealed retroactively. Thus, we must decide whether we are bound by the

Honduran government's current position regarding the validity of these laws, or

whether we are free to follow the Honduran government's original position.
United States v. McNab, 331 F.3d 1228, 1240 (11™ Cir. 2003) (footnote omitted).

The Eleventh Circuit’ s direct appeal decision pretermitted any discussion of the prindples
asserted in Blandford’ s 2255 petition, that is, that pursuant to Griffith v. Kentucky, 479 U.S. 314,
322, 328 (1987), the Supreme Court made dear that Due Process requires that adefendant be able
to take advantage of new legal rulesannounced during the pendency of direct review. Id. at 326-28;
see also Powell v. Nevada, 511 U.S. 79, 84-85 (1994). This categorical ruleis basedon aprinciple
of fundamental fairness: “similarly stuated defendants’ should be treated the “ same.” Griffith, 479
U.S. 323, 327; see also United Sates v. Johnson, 457 U.S. 537, 561 (1982) (explaining the
constitutional grounding of this principle).

The application of a premature rule of “finality” when it comes to changes in foreign
law—changes that directly ater the substantive scope of an element of a federal crimina
statute—violates Due Process.

Thisconstitutional defectin Blandford’ sconvictionisappropriatefor resolutiononamotion

to vacate pursuant to 28 U.S.C. § 2255. The Due ProcessClause requiresthat Blandford’ sconviction

and sentence be vacated on the peculiar facts of this case*

* Blandford's current counsel was not counsel on the direct appeal, but we believe that
Blandford’ sappellate counsel presented aform of thisargument in his petition for rehearing on the
direct appeal. That petition was denied without written opinion other than to delete afootnotein the
prior published decision. This briefing and ruling does not constitute a procedural bar to litigating
the issue as a constitutional claim in a subsequent 2255 petition, because rejection of a petition for
panel or en banc rehearing does not constitute a decision “on the 