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STATEMENT OF THE CASE AND OF THE FACTS

On Novenber 29, 1995 John Sharpe entered a guilty plea to a
charge of driving under the influence of alcohol in violation of
Section 316.193, Florida Statutes. [R1-22] This was his fourth (4'")
DU conviction. [R2-12] The plea was taken by the Honorable June
Bl ackburn. At the time of the taking of the plea Judge Bl ackburn
was aware that this would be Sharpe’s fourth DU conviction based
on the driving record that the Assistant State Attorney had
obtained prior to the plea. [R1l-18] Judge Bl ackburn expressly asked
if the State had a copy of the driving record. [R1-19] There was an
off the record discussion at the bench after the State advi sed the
Court that it had a copy of the driving record. [R1-21] After this
of f the record discussion Judge Bl ackburn advised M. Sharpe that
the State had agreed to stipulate to a third DU . [R1l-22] Judge
Bl ackburn had the State stipulate on the record that it was a third
DU . [R1-22] Judge Bl ackburn then asked M. Sharpe how he pl ed and
based on the State’'s stipulation that it was a third DU, M.
Sharpe pled guilty. [R1-22] Judge Bl ackburn sentenced himto seven
days jail, time served plus four nonths probation, with a speci al
condition that his |license be suspended for six nonths “based on
the others [his three prior DU convictions] being about twenty
years old.” [R1-23] Judge Bl ackburn repeated “He can’t drive for
si x mont hs.” [R1l-24] Judge Bl ackburn concl uded by saying “And, M.

Sharpe, to be fair with you, they may take your |icense for |onger



when they see those old ones. But 1'Il try to do what's fair,
since they’'re over 20 years old. Okay? The Florida Departnment can
do what ever they want to; there’s not nuch | can do about it.” [Rl-
24- 25]

The Court did not advise M. Sharpe that there was a mandatory
lifetime revocation of his driving license because this was his
forth DU conviction.

The Court engaged in no colloquy whatsoever with M. Sharpe
before taking his plea and inposing sentence. The Court did not
advise M. Sharpe of any of his rights, did not insure that he
under st ood what any of his rights were, and did not inquire if he
was know ngly wai ving any of his rights. The Court did not advise
M. Sharpe what his charge was, what the maxi num penalties were,
what the consequences of the conviction were, including, but not
limted to, a correct statenent of the lifetine revocation of his
driving license required under Florida Statutes § 322.28(2)(e).

M. Sharpe filed a tinely notion to vacate his plea and set
aside his conviction under Rule 3.850, Florida Rules of Crimna
Procedure, and the authority of Wod v. State, 750 So.2d 592 (Fl a.
1999) and Peart v. State, 756 So.2d 42 (Fla. 2000) on April 5, 2001
and an anended notion on May 1, 2001. [R1l-1; R1-8]

The trial court conducted an evi dentiary hearing on August 29,
2001 on the notion. [R2] The only witness was M. Sharpe. [R2] M.

Sharpe testified that he understood it to be his third DU and that



t he Departnent of Motor Vehicles [“DW’] had said that he coul d get
his license back after five years. M. Sharpe understood the
“little longer” |anguage that Judge Bl ackburn used in sentencing
himto refer to the five year suspension that the DW had told him
the suspension would be. [R2-7]

After waiting five years M. Sharpe then applied for a new
license wth DW and was denied a |icense because this conviction
was his fourth DU . [R2-8]

M. Sharpe then hired counsel to set aside this conviction.
[R2-8] He is an enpl oyee of the City of Jacksonville. [R2-8] He has
been prejudiced by the | oss of Iicense. [R2-8] M. Sharpe testified
t hat he woul d not have pled guilty if he had known that he woul d be
| osing his |icense permanently. [R2-8-9] M. Sharpe reiterated that
when Judge Bl ackburn warned hi mthat the DW m ght keep his |icense
| onger than six nonths he was under the inpression that he could
get the license back. [R2-9] No one told M. Sharpe he coul d never
get his license back. [R2-9]

Judge Drayton-Harris, who presided over the evidentiary
hearing on the notion to withdraw plea and set aside conviction
expressed the opi nion at the hearing, in discussingthe defendant’s
claimthat it was the responsibility of the trial court to insure
that the defendant knew the consequences of the guilty plea to a
DU, in particular the effect on the suspension or revocation of

the driving privilege, that it was not the judge’'s responsibility



to advise the defendant of these matters. [R2-31] Judge Drayton-
Harris stated that if she told the defendant, for exanple, that he
was going to lose his license for five years he would say no. [R2-
31] Judge Drayton-Harris expressed the viewthat it was up to the
defendant’s attorney to answer the defendant’s questions. [R2-33]
Judge Drayton-Harris thought that if the attorney before the court
has been practicing law for a nunber of years if would be going
beyond her function [as a judge] to answer any questions the
def endant m ght have about the consequences of the plea. [ R2-33-35]
Judge Drayton-Harris expressed the concern that it would di mnish
the attorney-client relationship for a judge to do this. [R2-35]

Concerning the | ack of plea colloquy generally, Judge Drayton-
Harris expressed the view that “Things were what they were in ‘95,
‘97, and perhaps judges now do take nore tine. Perhaps they do go
nore extensively into the plea colloquy.” [R2-27]

However, Judge Drayton-Harris entered a witten order on
Sept enber 28, 2001 denying the notion to vacate and set aside M.
Sharpe’s plea. [R1-28-30] In her order Judge Drayton-Harris
concl uded:

Rul e 3.172(c) are guidelines and are not mandatory. D d

M. Sharpe, based on the record before this Court be

advi sed of the possible consequences of the driver’s

| icense? This Court finds that the defendant was pl aced

on adequate notice. The plea dialog was not defective.



[ R1- 30]
M. Sharpe filed a tinely notice of appeal and this appea
fol | oned.

STANDARD OF REVI EW

The traditional rule is that questions of |law are subject to
an i ndependent, de novo, review on appeal while a lower court’s
findings of fact are subject to due deference. Cf. Onelas v.
United States, 517 U.S. 690, 697, 699, 134 L. Ed. 2d 911, 116 S.
Ct. 1657 (1996) (requiring i ndependent review of the | ower court's
| egal concl usi ons on reasonabl e suspi ci on and probabl e cause, with
due deference to the I ower court's findings of fact and i nferences
to be drawn fromthose facts); MIler v. Fenton, 474 U S. 104, 112,
88 L. Ed. 2d 405, 106 S. Ct. 445 (1985) (holding that although a
state court's conclusions on factual questions are entitled to a
presunption of correctness, the ultimte i ssue of the vol untariness
of a confession is a |l egal question requiring i ndependent review).
Cf. Thomas v. State, 2002 Fla. App. Lexis 1348 (Fla. 1t DCA Feb
12, 2002) “Qur standard of reviewin determ ning the correctness of
a trial court's summary denial of a 3.850 notion is that we rmnust
defer to atrial court's factual findings if they are supported by
conpet ent, substantial evidence, but we otherw se review de novo
[the | egal issue].” Whether M. Sharpe was advised of the lifetine
revocation of his license is a m xed question of |aw and fact.

Clearly M. Sharpe was never advised that he faced a |ifetine



revocation of his license as a result of his plea to a fourth DU .
Instead, he was only advised that his |icense would be suspended
for six nonths. [R1-23; Rl1-24] To the extent Judge Drayton-Harris’s
order includes a fact finding that M. Sharpe was adequately
advised of the lifetinme revocation, that finding is not supported
by “conpetent, substantial evidence,” and is entitled to no
deference. \Wether M. Sharpe received “adequate” notice of the
consequence of his plea is a question of |aw, subject to de novo

det er m nati on.



SUMVARY OF ARGUMENTS

UNDER WHI PPLE v. STATE, 789 So.2d 1132 (Fla. 4'" DCA
2001) AND DANI ELS v. STATE, 716 So.2d 827 (Fla. 4'" DCA
1998), THE TRI AL COURT WAS REQUI RED TO ADVI SE SHARPE OF
THE MANDATORY LI FETI ME REVOCATI ON THAT WAS A CONSEQUENCE
OF HS PLEA TO A FOURTH DU, AND THE FAILURE TO DO SO
ENTI TLED SHARPE TO W THDRAW HI S PLEA

When accepting a plea of guilty or no contest in a crimna
case under Rule 3.172, Florida Rules of Crimnal Procedure, a court
Is required to advise the Defendant of the direct consequences of
the plea and conviction. In the case of a plea to driving under
the influence which is the person’s fourth conviction under 8§
316.193, Florida Statutes 8 322.28(2)(e) requires the court to
permanent|y revoke the person’s driving |icense.

The lifetime license revocation under 8§ 322.28(2)(e) is a
di rect consequence of the DU conviction under 8 316.193. The
court is required to advise the defendant of the lifetine driver’s
revocati on before accepting a plea to a fourth DU

The only advice the court gave M. Sharpe concerning his
license was that it would be suspended for six nonths.

When the court fails to advise a defendant of the direct
consequences of his crimnal plea and conviction, the plea is not
a knowi ng and intelligent plea. The Defendant properly all eged and
at his evidentiary hearing proved that he did not know that he
faced a life time driver’s |license revocation as a result of his

pl ea, and had he known this, he would not have pled guilty. Under



Wi pple v. State, 789 So.2d 1132 (Fla. 4'" DCA 2001), and Daniels
v. State, 716 So.2d 827 (Fla. 4' DCA 1998), it was error to not
permt M. Sharpe to withdraw his plea and vacate his conviction
given this constitutional infirmty in the plea dial ogue.

Judge Drayton-Harris seenmed to conflate the assunption that
M . Sharpe nust have known that this was his fourth DU (although
there was no evidence in the record to show that M. Sharpe knew
that), with the conclusion that he also knew the |egal effect of
that fact - that this would result in alifetinme revocation. There
was nothing in the record to support such a conclusion, nor does
Judge Drayton-Harris expressly nmake such a finding. Rat her, it
seens to be the unwitten, underlying assunption that i s governing
her conclusion that because M. Sharpe had counsel, and it is
counsel’s duty to explain these things to their clients, she was
not going to allow himto w thdraw his pl ea.

This conclusion would not be supported in the |law even if
there had been testinony from M. Sharpe’s counsel at the tinme of
the plea that he had warned M. Sharpe of this risk. It is the
duty of the court to advise the defendant of the direct
consequences of the plea, in particular, inlight of the holding of
Wi pple and Daniels, of the |icense revocation. In any event
there was no evidence in the record to even suggest that M.
Bettman, M. Sharpe’s trial counsel, had warned M. Sharpe that he

faced a lifetinme revocation of his license. M. Sharpe testified



that he did not know.?

Because (1) the trial court conpletely failed to warn M.
Sharpe that he faced a mandatory lifetinme revocation of his
driver’s |icense under § 322.28(2)(e), and (2) M. Sharpe’ s |license
was revoked for life as a result of this plea and conviction, and
(3) M. Sharpe asserted that had he known he would not have pled
guilty to this charge, he was entitled to withdraw his plea, and
the court below erred in denying his notion to do so.

1. THE COURT DI D NOT ENGAGE I N ANY COLLOQUY W TH SHARPE TO

ESTABLI SH THAT HE UNDERSTOOD THAT HE HAD A RI GHT TO TRI AL

BY JURY OR ANY OF H S OTHER FUNDAMENTAL RI GHTS AND THAT

HE WAS KNOWNGY AND | NTELLIGENTLY WAIVING H'S

FUNDAMVENTAL RI GHTS BY ENTERI NG A GUI LTY PLEA.

Sharpe contends that the record does not show that his plea
was an intelligent and voluntary waiver of his constitutional
rights. Due process requires a court accepting a guilty plea to
carefully inquire into the defendant's understandi ng of the plea so
that the record contains an affirmative showi ng that the plea was
intelligent and voluntary. Boykin v. Al abama, 395 U.S. 238, 23 L.
Ed. 2d 274, 89 S. C. 1709 (1969); see also Porter v. State, 564
So. 2d 1060, 1063 (Fla. 1990), cert. denied, 112 L. Ed. 2d 1106,
111 S. C. 1024 (1991). Here, the transcript of the plea hearing

does not affirmatively showthat Sharpe knowi ngly and intelligently

Y Telling is the fact that the State never cross-exam ned
and never sought to inpeach M. Sharpe on this or any point in
i ssue. The State did not argue below that M. Sharpe was not
credible in his testinony on this or any other point.

9



entered his guilty plea. The detailed inquiry necessary when
accepting a plea is absent in this case.

Florida Rul e of Crim nal Procedure 3.172 governs the taking of
pleas in crimnal cases. Hall v. State, 316 So. 2d 279, 280 (Fla.
1975). The rul e specifically provides that a trial judge should, in
determining the voluntariness of a plea, inquire into the
def endant's understanding of the fact that he is giving up the
right to plead not guilty, the right to a trial by jury with the
assi stance of counsel, the right to conpel the attendance of
wi tnesses on his behalf, the right to confront and cross-exan ne
adverse wtnesses, and the right to avoid conpelled self-
incrimnation. Fla. R Cim P. 3.172(c). Here, there was no
colloquy with Sharpe and the trial court conpletely failed evento
menti on any of these rights. The Court never expl ained to Sharpe
what any of his rights were, nmuch | ess received an express wai ver
of any specific rights as required by Rule 3.172 and the Due
Process cl auses of the State and Federal Constitutions.

[11. THE COURT DI D NOT SATISFY THE CORE CONCERN OF A PLEA

COLLOQUY OF ESTABLI SHI NG THAT THE PLEA WAS NOT THE RESULT

OF ANY COERCI ON OR THREAT.

The Court failed to satisfy itself of the core concern of any
guilty plea, that it not have been the result of threat or
coercion. At no point in the plea colloquy did the Court inquire
whet her M. Sharpe had been threatened or coerced. The failure to

make this core concern inquiry is fundanental error, affects

10



Sharpe’ s substantial rights, and entitles M. Sharpe to vacate his
plea. MCarthy v. United States, 394 U S. 459, 467, 89 S.Ct. 1166,

1171, 22 L.Ed.2d 418 (1969).

11



ARGUMENTS

UNDER WHI PPLE v. STATE, 789 So.2d 1132 (Fla. 4'" DCA
2001) AND DANI ELS v. STATE, 716 So.2d 827 (Fla. 4'" DCA
1998), THE TRI AL COURT WAS REQUI RED TO ADVI SE SHARPE OF
THE MANDATORY LI FETI ME REVOCATI ON THAT WAS A CONSEQUENCE
OF HS PLEA TO A FOURTH DU, AND THE FAILURE TO DO SO
ENTI TLED SHARPE TO W THDRAW HI S PLEA

When accepting a plea of guilty or no contest in a crimnal
case under Rule 3.172, Florida Rules of Cri mnal Procedure, a court
is required to advise the Defendant of the direct consequences of
the plea and conviction. |In the case of a plea to driving under
the influence which is the person’s fourth conviction under 8§
316.193,, Florida Statutes 8§ 322.28(2)(e) requires the court to
permanent|ly revoke the person’s driving |icense.

The lifetinme |license revocation under 8 322.28(2)(e) is a
direct consequence of the DU conviction under 8 316.193. The
court is required to advise the defendant of the l[ifetine driver’s
revocati on before accepting a plea to a fourth DU

The only advice the court gave M. Sharpe concerning his
license was that it would be suspended for six nonths.

When the court fails to advise a defendant of the direct
consequences of his crimnal plea and conviction, the plea is not
a knowi ng and intelligent plea. The Defendant properly all eged and
at his evidentiary hearing proved that he did not know that he
faced a life time driver’s license revocation as a result of his

pl ea, and had he known this, he would not have pled guilty. Under

12



Wi pple v. State, 789 So.2d 1132 (Fla. 4'" DCA 2001), and Daniels
v. State, 716 So.2d 827 (Fla. 4'" DCA 1998), it was error to not
permt M. Sharpe to withdraw his plea and vacate his conviction
given this constitutional infirmty in the plea dial ogue.

1. THE COURT DI D NOT ENGAGE I N ANY COLLOQUY W TH SHARPE TO

ESTABLI SH THAT HE UNDERSTOOD THAT HE HAD A RI GHT TO TRI AL

BY JURY OR ANY OF H' S OTHER FUNDAMENTAL RI GHTS AND THAT

HE WAS KNOWNGLY AND | NTELLIGENTLY WAIVING H'S

FUNDAMENTAL RI GHTS BY ENTERI NG A GUI LTY PLEA.

Shar pe contends that the record does not show that his plea
was an intelligent and voluntary waiver of his constitutional
rights. Due process requires a court accepting a guilty plea to
carefully inquire into the defendant's understandi ng of the plea,
so that the record contains an affirmative show ng that the plea
was i ntelligent and voluntary. Boykin v. Al abama, 395 U.S. 238, 23
L. BEd. 2d 274, 89 S. C. 1709 (1969); see also Porter v. State,
564 So. 2d 1060, 1063 (Fla. 1990), cert. denied, 112 L. Ed. 2d
1106, 111 S. C. 1024 (1991); Lopez v. State, 536 So. 2d 226, 228
(Fla. 1988); Mkenas v. State, 460 So. 2d 359, 361 (Fla. 1984).
Here, the transcript of the plea hearing does not affirmatively
show that Sharpe knowingly and intelligently entered his guilty
pl ea. Because a gqguilty plea has serious consequences for the
accused, the taking of a plea "demands the utnost solicitude of
whi ch courts are capable in canvassing the matter with the accused

to make sure he has a full understandi ng of what the plea connotes

and of its consequence."” Boykin, 395 U S. at 243-44. The detail ed

13



i nquiry necessary when accepting a plea is absent in this case.

Fl orida Rul e of Crimnal Procedure 3.172 governs the taking of
pleas in crimnal cases. This rule provides basic procedures
designed to ensure that a defendant's rights are fully protected
when he enters a plea to a crimnal charge. Hall v. State, 316 So.
2d 279, 280 (Fla. 1975). The rule specifically provides that a
trial judge should, in determ ning the voluntariness of a plea,
inquire into the defendant's understanding of the fact that he is
giving up the right to plead not guilty, the right to a trial by
jury with the assistance of counsel, the right to conpel the
attendance of wi tnesses on his behalf, the right to confront and
cross-exam ne adverse w tnesses, and the right to avoid conpelled
self-incrimnation. Fla. R Cim P. 3.172(c). Here, there was no
coll oquy with Sharpe and the trial court conpletely failed evento
mention any of these rights. The Court never explained to Sharpe
what any of his rights were, nuch | ess received an express wai ver
of any specific rights as required by Rule 3.172 and the Due
Process clauses of the State and Federal Constitutions. Cf. Joseph
v. State, 2001 Fla. App. LEXIS 7380; 26 Fla. L. Wekly D 1385 (Fl a.
2"d DCA 2001) (witten plea formsigned by defendant not sufficient
to satisfy requirenent that trial judge orally advise defendant of
rights and ascertain knowi ng wai ver), Perriello v. State, 684 So. 2d
258 (Fla. 4'" DCA 1996) (witten plea formread to defendant by

attorney advi si ng of deportation consequence of plea not sufficient

14



to satisfy court’s obligation to advise defendant); Childers v.
State, 782 So.2d 513 (Fla. 1%t DCA 2001) (although a defendant may
have signed a plea which addressed some of what Fla. R Cim P.
3.170 requires that a defendant understand before agreeing to a
plea, if the record does not showthat the trial court infornedthe
defendant of the points in the rule and that the defendant
understood the witten form nuch | ess whet her the defendant could
even read, the plea was involuntary and the defendant nay w t hdraw
his plea of guilty or nolo contendre).

There is no basis to find fromthe superficial plea colloquy
here, that Sharpe’ s plea was voluntary and intelligent. See Koenig
v. State, 597 So.2d 256 (Fla. 1992). Sharpe nust be permtted to
set aside his plea due to the failure of the trial judge to satisfy
any of the core concerns of the plea colloquy nandated by Rule
3.172 or the Due Process Clause of the State and Federa
Constitutions.

[11. THE COURT DI D NOT SATISFY THE CORE CONCERN OF A PLEA

COLLOQUY OF ESTABLI SHI NG THAT THE PLEA WAS NOT THE RESULT

OF ANY COERCI ON OR THREAT.

The Court failed to satisfy itself of the core concern of any
guilty plea, that it not have been the result of threat or
coercion. At no point in the plea colloquy did the Court inquire
whet her M. Sharpe had been threatened or coerced. The failure to
make this core concern inquiry is fundanental error, affects

Sharpe’ s substantial rights, and entitles M. Sharpe to vacate his

15



plea. MCarthy v. United States, 394 U. S. 459, 467, 89 S.Ct. 1166,
1171, 22 L.Ed.2d 418 (1969), as discussed in United States v.
Martinez-Mlina, 64 F.3d 719 (1%t Gr. 1995).

Al though Florida courts often speak of a requirenent of
“prejudice” as a condition precedent for withdrawing a plea for a
violation of Rule 3.172, prejudice is presuned when one of the
three “core concerns” of any guilty plea colloquy is mssing or
i nadequately addressed by the trial court. See e.g. United States
v. Siegel, 102 F.3d 477 (11'" Cr., 1996) (Black, J.). The three
“core concerns” are rooted in the Due Process clause of the
Constitution, and any failure to address a core concern in a plea
colloquy results in per se substantial prejudice to the defendant’s
fundanmental rights. 1In Siegel Judge Black held as foll ows:

Rule 11(c)(1) [the federal equivalent of Rule 3.172]

| nposes upon a district court the obligation and

responsibility to conduct a searching inquiry into the

vol untari ness of a defendant’'s guilty plea. United States

v. Stitzer, 785 F.2d 1506, 1513 (1ith Cr.), cert.

denied, 479 U S. 823, 107 S. C. 93, 93 L. Ed. 2d 44

(1986). Three core concerns underlie this rule: (1) the

guilty plea nust be free fromcoercion; (2) the defendant

nmust understand the nature of the charges; and (3) the

def endant nmust know and understand the consequences of

his guilty plea. United States v. Houri han, 936 F.2d 508,
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511 n. 4 (11th Cr.1991); United States v. Bell, 776 F. 2d
965, 968 (11th G r.1985), cert. denied, 477 U.S. 904, 106
S. C. 3272, 91 L. Ed. 2d 563 (1986); United States v.
Dayton, 604 F.2d 931, 935 (5th Cr.1979), cert. deni ed,
445 U.S. 904, 100 S. C. 1080, 63 L. Ed. 2d 320 (1980).
If one of the core concerns is not satisfied, then the
plea of guilty is invalid. Stitzer, 785 F.2d at 1513.
Thus, "A court's failure to address any one of these
three core concerns requires automatic reversal." 1d.;
Bell, 776 F.2d at 968 (citing McCarthy v. United States,
394 U.S. 459, 89 S. Ct. 1166, 22 L. Ed. 2d 418 (1969));
see also Buckles, 843 F.2d at 473 [United States wv.
Buckl es, 843 F.2d 469 (11" Gir. 1988)].

Whet her a plea is threatened or coerced is a core concern.

United States v. Martinez-Mlina, 64 F.3d 719 (1t Gr. 1995),

court

I nqui

I n

t he

set aside a plea due to the failure to nmake an adequate

ry into the possibility of threats or coercion, stating:
Rule 11(d) [upon which Florida Rule 3.172 is based]
states: "The court shall not accept a plea of guilty or
nolo contendere wthout first, by addressing the
def endant personally in open court, determ ning that the
plea is voluntary and not the result of force or threats
or of promses apart from a plea agreenent.” Fed. R

Crim Proc. 11(d) (enphasis added). Here, the district

17



court conducted only a partial inquiry into the
vol untariness of Travieso's and Velez' guilty pleas.
Specifically, it asked them whether they had "entered
into [the] plea agreenent wthout conpulsion or any
threats or promses by the -- fromthe U S. Attorney or
any of its agents.” It did not, however, ask whether the
defendants were pleading guilty voluntarily or whether
they had been threatened or pressured by their
codefendants into accepting the package pl ea agreenent.
Under these circunstances, the district court's inquiry
was i nconpl et e because, regardl ess of whether Travieso's
and Vel ez' guilty pleas were actually coerced by their
codefendants, the literal answer to the court's question
could still have been "yes." Admttedly, all the
def endants acknowl edged in their witten plea agreenents
that they had not been threatened or pressured into
entering their guilty pleas, and all testified at the
pl ea heari ngs that they had answered the questions in the
pl ea agreenents truthfully after consultation with their
attorneys. In many situations, however, "reliance on 'a
witten docunment is not a sufficient substitute for
personal exam nation [by the court].'" United States v.
Medi na-Silverio, 30 F.3d 1, 3 (1st Cir. 1994) (quoting

James W More, 8 Moore's Federal Practice P 11.-05[2]
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(1994)) (other citations omtted). The Suprene Court has
simlarly expressed t he i mportance of di rect
interrogation by the district court judge in determ ning
whet her to accept the defendant's guilty plea:
To the extent that the district judge thus
exposes the defendant's state of mind on the
record through personal interrogation, he not
only facilitates his own determnation of a
guilty plea's voluntariness, but he also
facilitates t hat determ nati on in any
subsequent post-conviction proceeding based
upon a claim that the plea was involuntary.
Both of these goals are wundermned in
proportion to the degree the district judge
resorts to "assunptions” not based upon
recorded responses to his inquiries.
McCarthy v. United States, 394 U S. 459, 467, 22 L. Ed. 2d 418, 89
S. C. 1166 (1969). The Court in Sharpe’'s case failed to address
in any fashion this core concern, and accordingly Sharpe is
presunmed to have been prejudiced in his fundanental rights and he

nmust be allowed to withdraw his plea.
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CONCLUSI ON

Based on the foregoing argunents, Appellant Sharpe requests

this Honorabl e Court vacate his conviction and sentence for DU in
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