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STATEMENT OF THE CASE AND OF THE FACTS

Prelimnary Explanati on Regardi ng Record References

This is an appeal of a denial of a crimnal defendant’s notion



for post-conviction relief filed pursuant to Rule 3.850, Florida
Rules of Crimnal Procedure. [Prisoner’s Rule 3.850 Mdtion to
Vacate, Set Aside, or Correct the Judgenent or Sentence, dated
March 9, 2001] The notion was deni ed without requiring a response
fromthe State and without any evidentiary hearing. [Oder Denying
Defendant’s Mdtion for Post-conviction Relief, dated march 27,
2001] A tinely petition for rehearing was filed [Petition for
Reconsi deration, undated] and simlarly denied [Order on Petition
for Reconsideration, dated April 16, 2001]. The 3.850 Mbdtion
chal l enged the judgnents and sentences inposed in three unrel ated
cases that had been consolidated for sentencing at the trial court,
case nunbers 98-2443F, 98-3475F, and 98- 3665F

Case nunber 98-2443F went to trial and resulted in a guilty
verdi ct [R1-54-55], which was affirnmed on appeal in case nunber
2D99- 1441, Juan Carlos Castro v. State , reported in the table of
deci sions without published opinions at 761 So.2d 1104 (Fla. 2™
D.C. A 2000).! Accordingly, there is pre-existing Record on Appeal
for 98-2443F and references to it wll be in the form [ RX-X-X]
where the first reference is to the volune of the record on appeal,
the second is to the itemnunber in the record on appeal, and the
third reference, if any, is to the page nunber of the item

Matters of record from and after the date of conpletion of the

! The Public Defender appointed for the appeal filed an
Anders brief (Andersv. California, 386 U.S. 738, 87 S.Ct. 1396,
18 L. Ed. 2d 493 (1967)).



Record on Appeal for the direct appeal will be referred to by
descriptive reference to the nmatter in the record.

There is no Record on Appeal prepared at this tine for case
nunbers 98- 3475F or 98- 3665F, and references to the record in those
cases w Il be by descriptive reference to the matter in the record.
Those two cases were di sposed of by guilty pleas and sentenci ngs at
the tinme of the sentencing on the trial case, 98-2443F, pursuant to
awitten plea agreenent [R3-174-185; Attachnent 3, Acknow edgnent
and Wai ver of Rights Form to Order Denying Defendant’s Mdtion for
Post - conviction Relief, dated march 27, 2001]. There was no direct
appeal taken from either case nunber 98-3475F or 98- 3665F.

St at enent of Facts and Course of Proceedings

Juan Carl os Castro, who had just turned nineteen years old two
weeks earlier, was arrested on August 21, 1998 and charged wth
robbery based on a purse snatching incident that happened earlier
that sane day in the parking | ot of a Publix grocery store [R1-1].°?2
Castro was determned to be indigent and the public defender was
appointed to represent hi mon August 27, 1998. Hi s bond was set at
$100,000. A notion to reduce bond was filed on Septenber 8, 1998
and denied. He has renmained in custody ever since.

The State filed a two count information on Septenber 15, 1998

[ R1- 10-11] charging in count one, robbery in violation of Fla.

2 Juan Carlos Castro was born August 5, 1979. [R1l-1]
2



Stat. 8§ 812.13(1) and (2)(c),® and in count two, battery of a
person 65 years of age or older, in violation of Fla. Stat. 8§

784.08(2)(c) . *

3 (1) "Robbery" neans the taking of noney or other property
whi ch may be the subject of |arceny fromthe person or custody of
another, with intent to either permanently or tenporarily deprive
t he person or the owner of the noney or other property, when in
the course of the taking there is the use of force, violence,
assault, or putting in fear.

(2)(a) If in the course of conmtting the robbery the offender
carried a firearmor other deadly weapon, then the robbery is a
felony of the first degree, punishable by inprisonnent for a term
of years not exceeding life inprisonnment or as provided in s.
775.082, s. 775.083, or s. 775.084.

(b) If in the course of cormitting the robbery the of fender
carried a weapon, then the robbery is a felony of the first
degree, punishable as provided in s. 775.082, s. 775.083, or s.
775. 084.

(c) If in the course of conrmitting the robbery the of fender
carried no firearm deadly weapon, or other weapon, then the
robbery is a felony of the second degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.

(3)(a) An act shall be deened "in the course of commtting the
robbery” if it occurs in an attenpt to commt robbery or in
flight after the attenpt or conm ssion.

(b) An act shall be deened "in the course of the taking"” if it
occurs either prior to, contenporaneous with, or subsequent to
the taking of the property and if it and the act of taking
constitute a continuous series of acts or events.

4 (1) A person who is convicted of an aggravated assault or
aggravated battery upon a person 65 years of age or ol der shal
be sentenced to a mninumtermof inprisonnent of 3 years and
fined not nore than $10,000 and shall al so be ordered by the
sentencing judge to nmake restitution to the victimof such
of fense and to performup to 500 hours of community service work.
Restitution and community service work shall be in addition to
any fine or sentence which nay be inposed and shall not be in
l'ieu thereof.

(2) Whenever a person is charged with conmtting an assault or
aggravated assault or a battery or aggravated battery upon a
person 65 years of age or ol der, regardl ess of whether he or she

3



Castro entered a witten plea of not guilty on or about
Septenber 18, 1998 and elected to participate in discovery. On
Novenber 10, 1998 the State filed a Notice of Defendant’s
Qualification as a Prison Releasee Reoffender and Required

Sent enci ng Term Pursuant to Fla. Stat. 8§ 775.082 [R1-17]°

knows or has reason to know the age of the victim the offense
for which the person is charged shall be reclassified as foll ows:
(a) I'n the case of aggravated battery, froma felony of the
second degree to a felony of the first degree.

(b) I'n the case of aggravated assault, froma felony of the third
degree to a felony of the second degree.

(c) In the case of battery, froma m sdeneanor of the first
degree to a felony of the third degree.

(d) I'n the case of assault, froma m sdeneanor of the second
degree to a m sdeneanor of the first degree.

(3) Notwithstanding the provisions of s. 948.01, adjudication of
guilt or inposition of sentence shall not be suspended, deferred,
or withheld.

® 775.082(9)(a)l. "Prison rel easee reof fender" neans any
def endant who conmits, or attenpts to conmt:
Tr eason
Mur der
Mansl| aught er;
Sexual battery;
Carj acki ng;
Hone-i nvasi on robbery;
Robbery;
Arson;
Ki dnappi ng;
Aggravated assault with a deadly weapon;
Aggravated battery;
Aggr avat ed st al ki ng;
Aircraft piracy;
. Unl awful throwi ng, placing, or discharging of a destructive
devi ce or bonb;
0. Any felony that involves the use or threat of physical force
or violence against an individual;
p. Arnmed burglary;

S3TFT I FQ@QTea0oY



g. Burglary of an occupied structure or dwelling; or

r. Any felony violation of s. 790.07, s. 800.04, s. 827.03, or s.
827.071; within 3 years of being released froma state
correctional facility operated by the Departnment of Corrections
or a private vendor.

2. "Prison rel easee reoffender"” al so neans any def endant who
commits or attenpts to conmit any offense |isted in subparagraph
(a)l.a.-r. while the defendant was serving a prison sentence or
on escape status froma state correctional facility operated by

t he Departnent of Corrections or a private vendor.

3. If the state attorney determ nes that a defendant is a prison
rel easee reof fender as defined in subparagraph 1., the state
attorney may seek to have the court sentence the defendant as a
pri son rel easee reoffender. Upon proof fromthe state attorney

t hat establishes by a preponderance of the evidence that a
defendant is a prison rel easee reoffender as defined in this
section, such defendant is not eligible for sentencing under the
sent enci ng gui delines and nust be sentenced as foll ows:

a. For a felony punishable by life, by a termof inprisonnment for
life;

b. For a felony of the first degree, by a termof inprisonnent of
30 years;

c. For a felony of the second degree, by a term of inprisonnent
of 15 years; and

d. For a felony of the third degree, by a termof inprisonnent of
5 years.

(b) A person sentenced under paragraph (a) shall be released only
by expiration of sentence and shall not be eligible for parole,
control release, or any formof early rel ease. Any person

sent enced under paragraph (a) nust serve 100 percent of the
court-inposed sentence.

(c) Nothing in this subsection shall prevent a court from

i nposing a greater sentence of incarceration as authorized by

| aw, pursuant to s. 775.084 or any other provision of |aw

(d)1. It is the intent of the Legislature that offenders
previously released fromprison who neet the criteria in

par agraph (a) be punished to the fullest extent of the |aw and as
provided in this subsection, unless the state attorney determ nes
t hat extenuating circunmstances exi st which preclude the just
prosecution of the offender, including whether the victim
recommends that the of fender not be sentenced as provided in this
subsecti on.

2. For every case in which the offender neets the criteria in

par agraph (a) and does not receive the mandatory m ni num pri son
sentence, the state attorney nust explain the sentencing
deviation in witing and place such explanation in the case file

5



The depositions of six witnesses were taken by the Public
Def ender, including that of the alleged victim Pauline Gaskins.®
In addition, on January 5, 1999 the Public Defender filed a notion
to dism ss the robbery charge [ RL-22] based on the testinony of the
victimagiven in her deposition, that due to the | ack of resistance
and not putting the victimin fear, insufficient force was used to
constitute a robbery, citing Robinsonv. State , 692 So.2d 883 (Fl a.

1997).7 The State filed a traverse [R1-24] and a denurrer [R1-30]

mai nt ai ned by the state attorney. On a quarterly basis, each
state attorney shall submt copies of deviation nmenoranda
regardi ng offenses commtted on or after the effective date of
this subsection, to the president of the Florida Prosecuting
Attorneys Association, Inc. The association nmust maintain such

i nformation, and make such information available to the public
upon request, for at |east a 10-year period.

(10) The purpose of this section is to provide uniform puni shrment
for those crinmes nmade puni shable under this section and, to this
end, a reference to this section constitutes a general reference
under the doctrine of incorporation by reference.

® These depositions were transcribed and filed with the
trial court.

" The deposition testinmony was as foll ows:

Q [Assistant Public Defender John Mka] Right. But did you - -
guess | amgoing to ask you one nore tine, did you try and
prevent himfromtaking the purse, or did he take it before you
even knew what happened?

A. [Alleged victimPauline Gaskins] He took it before |I even knew
what happened.



to the notion to dismiss on January 25, 1999 and after hearing
argunment of counsel the trial judge denied the notion on January
26, 1999.

The case was set for jury selection on March 2, 1999 at which
time the Public Defender filed a nunber of notions in |limne, one

of which was directed at voir dire and pretrial publicity in the

Q Ckay.

A.  Yeah.

Q Al right then.
A

| woul d have prevented it had I seen himcom ng up and had an
i dea that’s what he was going to do, of course.

Q Right.
A.  But, you know, it was so fast.
Q Ckay.

On recross the Assistant State Attorney attenpted to rehabilitate
his case by this exhange:

Q [Assistant State Attorney Janmes Rawe] Let ne ask you this
again. | asked you before you said - - you testified - - | asked
you when you felt himgrabbing it, did you tighten your grip on

t he door [car door]?

A. [Alleged victimPauline Gaskins] Uh-huh.

Q Did you?
A.  Uh-huh
Q Ckay.

[ Deposition of Pauline Gaskins, Novenber 12, 1998, page 15, lines
15-25, page 16, lines 1-2 and 7-13]



case due to CBS News having chosen Juan Carlos Castro to be the
subj ect of two separate “48 Hours” docunentary television prograns
hosted by Dan Rather.® A second notion in |limne asked the court
to prohibit the State fromeliciting any testinony or any conmment
about a statenent allegedly made by Castro, “he does this [purse
snatching] for a living, for the noney.” The court ordered that
any voir dire concerning the television program be conducted
i ndividually [R3-86, pages 3-4]. The court denied the notion in
| i m ne concerning the adni ssion of the other crines evidence. [R2-
4- 6] .

The trial took place March 5, 1999. The State called five
wi tnesses. [R2-1; R2-3] The first witness was Paul i ne Gaskins, the
alleged victim [R2-16] She testified that she had gotten
groceries on a Friday afternoon about 5:00 p.m at the Publix
grocery on Cortez and 9'". She had put the grocery bags in the back
of her Cougar autonpbile and was returning the grocery cart. She
had cl osed the car door. She was still facing her car. The purse
was on her left shoulder and her left hand was on the door handl e
of the car. She felt it sliding down. She did not do anything in
response to that feeling. She started to grab it with her right

hand to put it back on her shoulder but by that tinme it was gone.

8 The Motion in Limne does not identify the progranms but we
ask the Court to take judicial notice of the CBS News 48 Hours
prograns on this case that can be found on the internet by going
to http://ww. cbsnews.com and entering Juan-Carl os-Castro in the
search wi ndow on the CBS News webpage.

8



The guy had jerked it off her arm and broke the strap. She felt
himjerk it off her arm She didn't have tine to do anything in
response to himjerking it off. She did tighten her grip on the
door of the car. That is when he jerked it hard enough that it
broke the strap. She did not see the person who jerked it off. It
di d not break her skin, but she still has a blue place there [where
It was jerked] and a knot there on the upper part of her arm near
t he el bow. It was black from her wist all the way up to her
el bow. A Dbruise began to show about five mnutes after the
incident. It swelled up. It did not get worse the next day. It
stayed that way for about a week then it started clearing up. [R2-
18-24] She identified her purse, wth a broken strap, which was
admtted into evidence as State’s Exhibit 1.

The follow ng occurred on cross-exani nation:

Q [Assistant Public Defender John Mka] Al right. And

the purse that was taken from your shoulder, that

happened very quickly, did it not?

A. [Pauline Gaskins] Yes, it did.

Q Yes. And it happened so quickly, the purse being

separated fromyour shoul der by the strap, pulling out of

the hole, the grommet in the purse, that you didn't even

have a chance to grab for it or nmake any attenpt to; is

that right?

A. That's right.



Q Oay. Andit’s true, Ms. Gaskins, that he took your

purse before you even knew what happened.

A.  Right.

Q Yes, mimam And you didn't try to prevent it because

you didn’'t even know what was happeni ng.

A. D dn't have a chance.

[ R2- 28- 29]

The second State witness was Richard Barton, a cab driver. He
testified that he drove three young nen to the Publix parking | ot
on the day in question, that one got out, and the other two had t he
cab wait across the street at a gas station. At sonme point the
young nman who got out of the cab at the Publix parking | ot returned
to the cab and then the cab driver took all three young nen to the
HoJo I nn, Room 111. Later that sane day the cab driver was called
to the Howard Johnson’s by the sheriff’s office where he identified
Castro as the person who had gotten out of the cab at the Public
| ot and then returned to his cab and been taken to Room 111 of the
HoJo I nn. [R2-31-34]

The third state witness was Chris Kincy, a 17 year ol d® who
saw Castro running through the Publix parking lot with a purse in
his hand and then heard a woman cry “help, help, he stole ny
purse.” [R2-37-38] Kincy followed after Castro and saw hi mget into

a cab. [R2-38] Kincy said he knew Castro by his first nane only.

® Ho was 18 by the tine of the trial. [R2-35]
10



[ R2- 37]

The fourth State wi tness was Manatee County Sheriff’s Deputy
Benjami n Sl ocum Deputy Slocumwent to the Howard Johnson’ s not el
on H ghway 41. He and his partner, Deputy Robbi ns saw a young man
at a vendi ng machi ne getting a bucket filled wwth ice. They asked
hi mwhat roomhe was in and he said room110. They foll owed behi nd
hi mand saw hi mput his key in and open the door to room111. They
then drew their guns and ordered him to the pavenent. He saw
another white male in the roomand ordered himout and also to lie
down on the pavenent. Castro was the third person in the notel
room Castro was placed in handcuffs and made to sit on the
sidewal k until another patrol car arrived and he was placed in the
back of the patrol car. The cab driver canme and identified Castro.

[ R2- 45-51] 10

0 This arrest was illegal under Paytonv. New York , 445
U S 573, 100 S.C. 1371, 63 L.Ed.2d 639 (1980). The police
| acked probabl e cause at that point to arrest Castro, therefore
t he subsequent confession he made and his | eading the deputy to
t he purse which he had discarded in a dunpster, would all have
been suppressible, had counsel raised the issue. See Brownv.

lllinois, 422 U.S. 590, 95 S. . 2254, 45 L.Ed.2d 416 (1975),
Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824
(1979), and Taylor v. Alabama, 457 U. S. 687, 102 S.C. 2664, 73

L. Ed. 2d 314 (1982). In each of those cases, evidence obtained
froma crimnal defendant foll ow ng arrest was suppressed because
the police | acked probabl e cause. The three cases stand for the
famliar proposition that the indirect fruits of an illega

search or arrest should be suppressed when they bear a
sufficiently close relationship to the underlying illegality. See
al so Wong Sun v. United States, 371 U.S. 471, 83 S. . 407, 9

L. Ed. 2d 441 (1963).
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The final State witness and the final witness of the trial was
Manat ee County Sheriff’s Deputy Danny Robbins. He was with Deputy
Sl ocumand he had Castro exit the notel room guns drawn. After he
had Castro placed in his patrol vehicle Castro nodded his head at
him indicating, apparently, for Deputy Robbins to conme over.
Deputy Robbins canme to Castro and opened the rear door and Castro
told him “he did the purse snatching, that no one else was
i nvol ved.” [R2-71] After Castro made this statenent Deputy Robbins
Mirandized him He then told the Deputy that the property taken
fromthe purse was on the vanity in the notel room and that the
purse was in a nearby dunpster. Photos of the itens on the vanity
were admitted into evidence as State’s exhibits as was a photo of
the bag Castro described that the purse could be found in in the
dunpster. The Deputy concl uded by testifying that Castro told him
“He says that he does this for a living, for the noney.” [ R2- 79]

Before the confession and other incrimnating statenments of
Castro was admitted the Public Defender objected at the bench on
Miranda grounds ( Miranda v. Arizona, 384 U. S. 436, 86 S.Ct. 1602,
16 L. Ed. 2d 694 (1966)). The court chasti sed defense counsel for an
untinmely objection, noting that a notion to suppress should have
been filed in a tinely manner. The court reluctantly allowed the
def ense counsel to voir dire Deputy Robbins in the presence of the
jury, after which, the court allowed the State to proceed to

i ntroduce the confession. There was no voluntariness hearing
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out si de the presence of the jury as required by Jacksonv. Denno,
378 U S. 368, 376, 84 S.Ct. 1774, 1780, 12 L.Ed.2d 908 (1964).

At the close of the State’s case the Public Defender in
support of a notion for judgnent of acquittal, raised the
insufficient force argunent that he had made pretrial in his
witten notion to dismss in reliance upon Robinson . The State
responded with two cases, Reedv.State , 698 So.2d 1271 (Fla. 4

D.C. A 1997)'*and Santiagov. State , 497 So.2d 975 (Fla. 4'" D.C A

1 The published opinion inits entirety for the Reed case
is as foll ows:

PER CURIAM W affirm The defendant's act of taking the victims
purse with such force as to break the strap and bruise her

shoul der di stingui shes this case from Robinsonv. State, 692

So. 2d 883 (Fla.1997). AFFI RVED.

One can only specul ate what the facts and i ssues were in the Reed
appeal. Didthe victimresist? D dthe victimnot resist? In
any event, the |anguage of the hol ding of Robinson is

unanbi guous:

In accord with our decision in McCloud, we find that in order for
the snatching of property fromanother to anount to robbery, the
per petrator nust enploy nore than the force necessary to renove
the property fromthe person. Rather, there nust be resistance by
the victimthat is overcome by the physical force of the

of fender. See S.W., 513 So.2d at 1091-92 [ S.W.v. State , 513
So.2d 1088 (Fla. 3@ D.C. A 1987)](quoting R.P.v. State, 478
So.2d 1106 (Fla. 3d D.C. A 1985), review denied, 491 So.2d 281
(Fla. 1986); Mimsv. State, 342 So.2d 116, 117 (Fla. 3d D.C A
1977); Adamsv. State, 295 So.2d 114, 116 (Fla. 2d D.C A.), cert.
denied, 305 So.2d 200 (Fla.1974); Wayne R LaFave & Austin W
Scott, Jr., CriminalLaw 88 8.11(d), at 781 (2d ed.1986)); see
also Colby v. State, 46 Fla. 112, 113, 35 So. 189, 190 (1903);
[FN1O] Fla.Std. Jury Instr. (Crim) 156-57. The snatching or
grabbi ng of property wi thout such resistance by the victim
anounts to theft rather than robbery.

13



1986). Santiago predated Robinson and clearly was no | onger good
| aw. Neverthel ess, the trial judge denied the judgenent of
acquittal notion.

That decision was error under the law of this District. In
Owenv. State , 2001 W. 427616 (Fla. 2" D.C. A April 27, 2001), this
court held “The evidence here failed to prove the force necessary
to sustain a robbery conviction under Robinson. The victimdid not
resist at all, nor was she held or struck. SeeWalkerv. State, 546
So.2d 1165 (Fla. 3d D.C. A 1989). Wiile the snatching produced a
mark on her shoulder, her testinony established that the nark
resulted nmerely from the force Omens enployed to renove the

purse.”?!?

12 The opinion in Owen fol | ows:

For snatching a purse, Bernard Omens was charged with
robbery. At his trial Omens noved for a judgnent of acquittal on
the ground that the evidence proved only theft, not robbery. The
trial court denied the notion, and the jury convicted Omens as
charged. W agree with Omens's assertion that the evidence failed
to prove he commtted robbery. Therefore, we reverse that
conviction and remand with directions to enter a conviction for
theft and to resentence Omens accordingly.

The victimtestified that she was tal king on a pay tel ephone
when a man approached her from behind and "ripped ny purse off ny
shoul der."” She clarified that he "grabbed and snatched it." This
"naturally" pulled on her and left a mark on her shoul der.

Al though it hurt when the man renoved the victims purse, he did
not threaten her or try to injure her. The victimidentified
Onens as the man she saw running away w th her shoul der bag.

Onens argued that the evidence did not establish the force
necessary to prove robbery, and that the charge should be reduced
to theft. To sustain a conviction for robbery, the State nust
prove that the theft was acconplished by "force, violence,

14



The State affirmatively m sargued the facts and the lawinits

assault, or putting in fear." 88 812.13(1), Fla. Stat. (1997). In
snat ching scenarios where the victins are not put in fear, the

el ement of force is what distinguishes robbery fromtheft.
Robinson v. State, 692 So.2d 883, 887 (Fla.1997). In Robinson,

the court held that in order for a snatching of property to
anount to robbery, "the perpetrator nust enploy nore than the
force necessary to renove the property fromthe person. Rather
there nust be resistance by the victimthat is overcone by the
physi cal force of the offender.” [FN1] Id. at 886. As an exanpl e,
t he Robinson court pointed to McCloud v. State, 335 So. 2d 257
(Fla.1976), where the victimheld fast to her purse after the
perpetrator grabbed it, and let go only after she fell to the
ground. 692 So.2d at 886.

FN1. The | egislature abolished this requirenment when it
enacted section 812. 131, Florida Statutes (1999), "Robbery
by sudden snatching.” To convict a defendant of that new
crime, it is not necessary for the State to prove that the
accused used nore force than necessary to obtain the
property or that the victimoffered any resistance. Section
812. 131 becane effective on Cctober 1, 1999. Ch. 99-175 88§
3, at 974, Laws of Fla. It does not apply in this case
because Onens conmitted this crime on February 4, 1998.

The evidence here failed to prove the force necessary to
sustain a robbery conviction under Robinson. The victimdid not
546 So.2d 1165 (Fla. 3d D.C. A 1989). Wile the snatching
produced a mark on her shoul der, her testinony established that
the mark resulted nmerely fromthe force Omens enpl oyed to renove
the purse. Cf. A.J.v. State, 561 So.2d 1198 (Fla. 3d DCA 1990)
(holding that the force was insufficient to support a robbery
convi ction where the defendant grabbed a canera hanging fromthe
victim s shoul der and fl ed).

W reverse Omens's robbery conviction and remand with directions
to reduce his conviction to theft and to resentence him The

i nformati on charged that the value of the victims purse was |ess
t han $300. Therefore, Omens's conviction nust be for a crine
specified in section 812.014(3), Florida Statutes (1997).
Reversed and renanded.

THREADGQ LL, A . C. J., and CAMPBELL, MONTEREY ( Seni or) Judge, concur.
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cl osing argunent.
Isn’t that resistance? She didn’'t have an opportunity to
do anything nore because he overpowered her. Qui ck,
strong, young man, old woman. Went to grab it, that was
her testinony, wasn't giving it up. That's called
resistance. Didn't get to attenpt to grab it, knew it
was bei ng tugged. Her testinony was - - you heard her on
direct testinony, why did you grab on tightly, because
felt it being tugged off nmy arm It wasn't gravity, it
wasn’t falling off, it was being pulled, she knewthat in
that qui ck second.
The | aw does not require the victimof robbery to resi st
to any particular extent.'®* There doesn’'t have to be a
knock-down drag-down battle, there doesn’'t have to be
punches t hrown, ki cking, scream ng, just some resi stance.
The natural resistance of I’mnot giving you ny property,
this is mne, you re not supposed to be out here ripping
purses off people. [R2-96]
The jury returned verdicts of guilty on both counts, robbery

and battery on a person 65 years of age or older. [R2-118]

¥ This is only true, according to the pattern jury
I nstructions, when the victimis acqui esci ng because she has been
pl aced in fear of death or great bodily harmif she does resist -
it is not true in a case such as this where the State has
conceded that the defendant cane from behind, the victimdid not
even know he was there, and there was no intimdation. [R2-97]
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Sent enci ng was schedul ed for the foll ow ng Friday, March 12, 2001.

At that point, Castro had been convicted of robbery, a second
degree felony punishable by up to 15 years in prison, and battery
on a person age 65 or older, a third degree felony, punishable by
up to 5 years in prison

Prior to the trial, on Novenmber 25, 1998 the State had filed
a three count information in case nunber 98-3475F charging Castro
with arnmed burglary of a dwelling in violation of Fla. Stat. 8§
810. 02 and 810.02(2)(b), a first degree felony punishable by life
i mprisonment, in count one, grand theft of nore than $10, 000 and
| ess than $20,000, in violation of Fla. Stat. 8§ 812.014(2)(c)(3),
a third degree felony punishable by five years inprisonnent, in
count two, and grand theft of a firearmin violation of Fla. Stat.
8§ 812.014(2)(c)(5), a third degree fel ony punishable by five years
i nprisonnment, in count three. Also prior to the trial on the
robbery and battery counts, the State had filed a third i nformation
on January 4, 1999 in case nunber 98-3665F, charging Castro with
armed burglary of a dwelling in violation of Fla. Stat. 8§ 810.01
and 8§ 810.02(2)(b), a first degree felony punishable by life
i nmprisonnment, in count one and with grand theft in violation of
Fla. Stat. § 812.01(2)(c), a third degree felony punishable by five
years inprisonnent, in count three.

The State filed notices of Castro’'s qualification as a prison

rel easee reoffender in both of the new cases. Castro had entered
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witten pleas of not guilty in both new cases prior to the jury
verdict in 98-2443F. Under the Prison Releasee Reoffender Act
Castro faced a mandatory 15 years inprisonnment on the robbery
charge he had gone to trial and been convicted on.'* He faced
mandatory |ife sentences on the arned burglary offenses if
convi cted and sentenced as a prison rel easee reof fender.

Wth no discovery having been conpleted in the two new cases
on which Castro faced mandatory life inprisonnent, no depositions
taken, no experts retained to exam ne fingerprints or pal nprints,
no i nvestigation, Castro’s Public Defender brought Castro a witten
pl ea agreenent offer fromthe State that provided:

(1) Castro would plead guilty or no contest to two

counts of arnmed burglary of a dwelling, two counts of

grand theft and two counts of grand theft of a firearmin

case nunbers 98-3475F and 98- 3665F.

(2) The maxi num penalty was I|ife and no m ninmum

mandat ory penalty was not ed.

(3) His plea was conditioned on his right to appeal the

validity of the plea and sentence because of any legally

di spositive issues, including sentencing errors not

Y1t is not clear what penalty Castro faced on the fel ony
battery, whether a guideline sentence or a five year m ni num
mandatory sentence as a prison rel easee reoffender. The issue is
whet her a battery that has been reclassified as a felony froma
m sdenmeanor by virture of the age of the victimis susceptible to
application of the prison rel easee reoffender.
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apparent at that tine.

(4) Castro admtted that there was a factual

t he charges [but none was specified].

basis for

(5) Castro’'s sentence would be 35 years total

adj udi cations, 15 years DOC on robbery case, CT.S

[credit for tine served], 20 years DOC consecutive on

Armed Burglaries. (Not as PRR) Stipulated upward

departure.

The written plea agreenment was signed by Castro and by his

Publ i ¢ Defender, John Mka, and dated March 12, 1999, the sanme day

as the sentencing in the robbery case. The witten plea agreenent

was filed with the clerk of the court on March 12, 1999.

The plea agreenent msadvised Castro of

the penalties,

advi sing himthat he faced Iife, when in fact he faced as little as

five years on the grand theft charges, the plea agreenent did not

advi se Castro of the elenments of any of the offenses,? the plea

agreenent had Castro pleading guilty to two counts of grand theft

of a firearm when he only was charged in once such count.

The judge never went through any plea colloquy with Castro as

to the witten plea agreenent he and his counsel

signed and fil ed

with the court. Instead, the Assistant State Attorney, Janmes Rawe,

1 Castro entered witten pleas of not guilty on al
counts. There is no evidence in the record that Castro was ever
advi sed of the charges or what constituted the el enents of the

charges or the maxi mum penalties for the charges.
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stated to the Court:

MR. RAWE: Your Honor, |’m under the understanding that
t he Defendant was going to enter a plea in the other two
cases.

MR. M KA: Judge, that is correct. It was decided earlier
this norning, and speaking with M. Castro, that if the
Court woul d accept it he will enter a plea to the other
charges pending and have sentencing on all three cases
today, and it's a negotiated sentence . [enphasis

suppl i ed]

THE COURT: Al right, let’s proceed with the plea if
that’s what M. Castro wants to do.

MR. M KA: Judge, on the three cases, the one case in
which the jury returned a verdict, 98-2443F, and the two
pendi ng cases, 98- 3475F and 98- 3665F, to those
Informations M. Castro enters a best interest, no
contest, plea. The understanding that we have is that he
be adj udi cated guilty on each count in each information.
On the robbery charge he will serve a 15-year Departnent
of Corrections sentence.

THE COURT: One second, on 98-2443 he was tried.

MR. M KA: Yes, sir, right.

THE COURT: So what do you nmean he is - - did you just say
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he was pleading to that?

MR. M KA: He is pleading to the other two cases.

THE COURT: Ckay.

MR. M KA: Yeah, I'msorry if I - -

THE COURT: Al right. And there is a sentence that’'s
going to al ready be agreed on 24437

MR MKA: Well, | guess that’s what we had sort of maybe
THE COURT: WMaybe sonebody skipped ne here, | didn't get
t hat . In other words, the State is going to make a
recommendati on on 24437

MR. RAWE: Yes, your Honor. The recomrendation that |
made, to wap all three cases, is that the Defendant be
sentenced to 15 years Departnent of Corrections on 98-
2443F, foll owed by a 20-year sentence consecutive to that
15, a 20-year sentence Departnment of Corrections on 98-
3475F and 98- 3865F [sic ].

THE COURT: And that’'s - -

MR. RAVE: A straight sentence.

THE COURT: No enhancenents on those two sentences.

MR RAVE: On those two, and it would be a stipulated
upward departure on all three as far as sentence.

THE COURT: And even on the first case that woul d not be

a PRR
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MR. RAWE: That is correct, your honor.

THE COURT: Okay. Approach the bench.

(THERE WAS AN OFF THE RECORD DI SCUSSI ON AT THE BENCH.)

THE COURT: Al right, I'm ready to proceed with the
sent enci ng on 98-2443.

MR. M KA: Judge, | believe M. Castro is going to accept
- - or ask the Court to accept the pleato all three case
nunber s, as the Courthasindicated . [ enphasi s suppl i ed]
THE COURT: Two case nunbers. He has been convicted of
the third case.

MR MKA: |I'msorry, Judge.

THE COURT: If he wants to plead to 98-3475 and 98- 3665,
| have agreed that | will accept those pleas, and | will
sentence him on those cases to an upward departure
sentence, stipulated to, that is agreed to by hi mand by
you, to 35 years on the arnmed burglaries, and to five
years on the third degree felonies. And that will run
concurrent with a 15-year sentence, which would be an
upward departure in 98-2443.

MR M KA: Yes, sir.

THE COURT: if that’'s what M. Castro wants to do and
that’'s what the State has offered , I will go along with
it. [enphasis supplied]

(THERE WAS A CONFERENCE BETWEEN THE DEFENDANT AND
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COUNSEL)

THE DEFENDANT: Yes, your honor.

THE COURT: How does he pl ead?

MR. M KA: No contest, Judge.

THE COURT: M. Castro, do you understand - - do you
solemly swear or affirm the answers to the follow ng
gquestions will be true?

THE DEFENDANT: Yes, your Honor.

THE COURT: Do you understand that you' re entering a plea
to two counts of arned burglary to dwellings, which are
first degree felonies punishable by life in prison; two
counts of grand theft and one count of grand theft of a
firearm and those are fel oni es each puni shable by up to
five years in prison?

THE DEFENDANT: Yes, your Honor.

THE COURT: All right, I find that the pleas are entered
freely and voluntarily, and I will accept them | have
read the probable cause affidavits and find there is a

factual basis. . . .16

' The probabl e cause affidavit in 98-3475F does not, in
counsel’s opinion, provide probable cause for a charge of arned
burgl ary against Castro. The affidavit only supports a finding
that there was an arned burglary, it does not contain any
allegation that ties Castro to an entry into the dwelling or to
Castro’s personally having arnmed hinmself with a stolen firearm
The affidavit in 98-3665F is a little better, but there is no
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[ R3- 174- 185]

Intentionally or unintentionally the judge had interjected a
subtl e but very inportant change in the terns of the pl ea agreenent
- the sentence was still a total sentence of 35-years, but nowthe
35 years is being arrived at by a concurrent 35 years on the two
armed burglaries instead of a consecutive 20 years to the 15 years
on the robbery. This clearly was not what had been agreed to in
witing by Castro in the witten plea agreenent he had signed with
his attorney and filed that very norning with the Court. Thi s
clearly was not the offer the State had nmade to the Defendant.
Yet, the Court m scharacterized the sentence as “what the State has
offered.” This was not what the State had offered. This was what
the Court was offering. At no time did the Court advise Castro
that the Court had rejected the plea agreenent nmade between the
State and the Defendant and that the Court was now making the
offer. At no tinme did the Court explain to Castro that the terns
of the deal had been materially changed. At no tine did the Court
advise Castro that as a result of the Court’s change in the plea
agreenent, that he had now lost his right of appeal of the

conviction arising out of the trial of the robbery charge.' In

all egation that Castro arned hinself while conmitting the
burglary, that is, the fact that at sone |ater date he possessed
a firearmthat had been stolen in a burglary is not evidence that
he arnmed hinself during the course of the burglary.

7 No doubt the inport of the change was clear to the tria
judge. By running the 35 year sentences on the armed burglaries
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fact, this alteration in the sentencing package constituted a de
facto waiver of Castro’ s appeal rights on the robbery and fel ony
battery charges, yet at no tine did the Court engage in a wai ver of
appeal colloquy with Castro.

It is inmportant to note that there was no reason at this point
to enter a pleato the two life offenses. The two cases were not
on the calendar the day of the filing of the plea agreenent and
entry of plea. Instead, the only case on the cal endar that day was
the robbery case, 98-2443F, for sentencing. The “plea agreenment”
di d not nmake any concession as to the robbery case other than that
it would not be sentenced as a prison rel easee reoffender.!® The
judge sentenced Castro to the statutory maxi mum for the robbery
charge. Wiy the hurry to dispose of such serious charges? The
Court had noted at hearing on a Defense notion to continue that the
Court heard on February 16, 1999 in 98-2443F, “Wll, | understand
that M. Mka is |leaving the Public Defender’s office.” Assistant

State Attorney Rawe responded “Well, Judge, | understand that as

concurrent with the 15 year sentence on the robbery, any appeal
of the robbery would be noot under the concurrent sentence
doctrine. This was not explained or even nentioned to the

Def endant .

8 This was a concession that could save M. Castro up to
15% of f his sentence, for good behavior, approximately 27 nonths.
However, there is no reason that this benefit could not have been
effected by either a notion under Rule 3.800 or by a nuncpro
tunc nodification of the sentencing order, if the Defendant and
State |l ater reached an agreenent on a sentenci ng package after
t he Def endant’ s counsel had conpleted diligent discovery,

i nvestigation, and case preparation.
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well.” [R3-80-85] Castro, in his sworn 3.850 Motion, alleges that
M. Mka had conmtted to a job with the State Attorney’s Ofi ce,
a fact that Mka did not inform Castro of at the tinme of his
representation, and which Castro alleges created a conflict of
i nterest.

This conflict of interest was never di sclosed to Castro during
the proceedings, although both the Court and opposing counsel
appeared aware of it. There was no disclosure, so obviously there
also was no hearing for the court to discuss the conflict with
Castro and determne if it were waiveable and if so, if Castro were
willing to waive it.

Clearly Castro did not intend to waive his right of appeal of
the robbery and felony battery convictions, because he caused his
Public Defender to file a tinely notice of appeal in 98-2443F
Castro alleged in his 3.850 notion that due to his trial counsel
joining the State Attorney’s Ofice, he was not available and did
not neke hinself available to the appellate public defender
assigned to the appeal. That attorney filed an Anders brief that
noted the force question on the robbery, but did not argue it.
Wt hout benefit of effective appell ate advocacy on Castro’s behal f,
this Court affirmed his robbery and felony battery convictions
Wi t hout published opinion on May 3, 2000.

Thereafter Castro filed a tinmely Motion for Post-conviction

Rel i ef under Rule 3.850, Florida Rules of Crimnal Procedure on or
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about March 9, 2001. The notion was drafted in the style of a pro
se pleading, but the oath of the petitioner was acknow edged by a
menber of the Florida Bar, James G ennon Mahor ner

The notion set forth the follow ng clains:

. Conflict of Interest

a. The Public Defender was commtted to the prosecution

not the defendant.

b. The Public Defender did not tell the defendant he had

committed to job with the State Attorney and woul d be

working with the State Attorney when the appeal was

t aken.

C. The Public Defender needed to resolve the charges
because he was | eaving the office.

1. Ineffective Assistance of Trial Counsel

a. Due to age and | ack of education t he def endant needed
direction from attorney.

b. The defendant needed full disclosure from his
attorney of relevant facts.

C. The Public Defender needed to resolve the charges
because he was | eaving the office.

d. The Public Defender did not tell defendant he had
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conmitted to job with State Attorney.

e. Despite great public interest and publicity?® the
Publ i c Defender did not nove for a change of venue.

f. The Public Defender waived a defense of Double
Jeopar dy based on the use of the sanme battery to conpl ete
the robbery and for the charge of battery on a person
over age 65.

g. The Public Defender did not seek a special jury
instruction [on the issue of the force necessary to
anount to robbery] and this om ssion was criticized in

Anders bri ef.

19 Attorney Janes Mahorner wote the former Public Defender,
John M ka, who is now an Assistant Attorney CGeneral in
Tal | ahassee, and asked him *“How | ong after sentencing of Castro
did you term nate your customary presence with the public
defender’s office. {Before using termnal sick and vacation tine)
How | ong before sentencing did you have enpl oynent conmuni cati on
with the state attorney office.” In reply, Assistant Attorney
General M ka wote back: “1 had given notice to ny enpl oyer that
| was |eaving the Public Defender’s Ofice prior to sentencing in
this matter. M new position is with the Departnent of Legal
Affairs, Ofice of the Attorney General, in their civil
litigation section and not with the state attorney.” Defendant’s
Exhibits 11 and 12 to Motion for Post-conviction Relief. M.
M ka pointedly did not respond to the question whether he had had
enpl oyment comunication with the state attorney before Castro’s
sentencing and did not say that he had not gone to work for the
state attorney before comng to the Attorney General’s Ofice.
He nerely said that his current position was with the Attorney
Gener al .

20 The fornmer Public Defender notes in his reply to Attorney
Mahor ner, Defendant’s Exhibit 12 to the Mtion for Post-
conviction Relief, that the “CBS newsshow 48 Hours was producing
a story on M. Castro.”
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h. The Public Defender did not consult wth the
appel l ate attorney and that prejudiced the defendant on
appeal , specifically noting the Miranda issue, the force
necessary for robbery issue, and the inproper testinony
of commtting purse snatchings for a living issue.?

i. The Public Defender had the defendant decide on the
pl ea offer without benefit of having any discovery.

j. The Public Defender did not explain that the nuzzle
| oader replica which was the alleged firearmin one of
the arnmed burglary charges was not a firearm under the
| aw.

k. The Public Defender made no effort to question any
W tnesses to determine if the nuzzl e | oader was oper abl e.
l. The Public Defender did not check to see if the
weapon was a firearm under the law so as to require
regi stration.

m The Public Defender did not informthe defendant that

his statement to a jailhouse informant would not be

21 Attorney Mahorner had inquired of the former Public
Def ender M ka whet her he knew that the appellate public defender
had filed an Anders brief and whether it was the custom of the
appel l ate public defender to consult with the trial public
defender before filing an Anders brief. In reply, Mka did not
answer whet her he knew or not that an Anders brief had been filed
and did not say whether he had been consulted on the brief. His
only reply was “I do not know the usual practice of the appellate
public defender.” Defendant’s Exhibits 11 and 12 to Post-
convi ction Relief notion.
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adm ssible if found to be a boast and not an adm ssion.
n. The Public Defender did not check to see if the
jail house informant had been used previously as an
i nformant or had been pl aced by the prosecution purposely
to obtain the defendant’s statement in violation of his
witten [Edwards'] notice

[11. Plea And Agreed Upon Upward Departure Not Know ng
And Intelligent

a. The Public Defender cane to the defendant with the
state offer the norning of sentencing.

b. The defendant’s witten plea agreenent was changed
wi t hout the defendant’s perm ssion.

C. The sentencing was not consistent with the plea
agreenent but the Public Defender told the defendant it
was fine.

d. The change in the sentencing from what had been
agreed to had the effect of taking away the defendant’s
ri ght of appeal of the robbery conviction.

e. The Public Defender had the defendant decide on the
State’s offer of a 35 year sentence without benefit of
havi ng conpl et ed di scovery.

I'V. Robbery Conviction Invalid due to Issue of Lack of
Force

a. The offense was not a robbery, «cf. newFla. Stat. §
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812. 131.

b. The Public Defender had said that there was a
substantial point that the force did not equate to
robbery but only | arceny.

V. Arned Burglary Charge - Lack of Defense I nvestigation
a. The Public Defender did not explain that the nuzzle
| oader replica was not a firearmunder the |aw.

b. The Public Defender made no effort to question any
W tnesses to determne if the nuzzl e | oader was oper abl e.
C. The Public Defender did not check to see if the
weapon was a firearm under the law so as to require
regi stration

d. The Public Defender did not informthe defendant that
his statenent to the jail house informant would not be
adm ssible if found to be a boast and not an adm ssion.
e. The Public Defender did not check to see if the
jailhouse informant had been used previously as an
i nformant or had been pl aced by prosecution purposely to
obtain the defendant’s statement in violation of his
witten [Edwards'] notice

f. The Public Defender did not tell the defendant that
the probable cause affidavit falsely stated that a
fingerprint match was obtained when in fact only a palm

print was obtained.
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VI. Constitutional Challenge to Charges

a. None of the charges were brought by the required
constitutional officer, the State Attorney, but rather by
an Assistant State Attorney, in violation of the

constitution.
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VII. Discovery R ghts on Habeas

a. It was essential to allowthe post-conviction relief

attorney to take the deposition of the Public Defender.

The trial court pronptly denied the 3.850 notion on March 27,
2001 without benefit of a response by the state, a suppl enenta
menor andum of law from counsel for petitioner Castro, or any
evidentiary hearing, despite the fact that the notion was facially
sufficient, tinely, and replete with specific factual allegations
that if true, would entitled Castro to relief, and which coul d not
be conclusively refuted nerely by attachnents fromthe record. The
trial court attached the follow ng portions of the record to its
order denying relief:

1. The probabl e cause affidavits in case nunbers 98-3475F and
98- 3665F.

2. The Acknow edgnent and Waiver of Rights form[this, in
fact, is a witten plea agreenent, although captioned an

Acknowl edgnent and \Wai ver of Rights].?

22 |t should be beneath the dignity of a court to
m scharacterize sonething as fundanental and inportant as a
witten plea agreenent, by causing it to be printed with a
m sl eadi ng caption. This formappears to be a preprinted form
used by the court for guilty pleas. It clearly is a plea
agreenent form and is used, as it was in this case, to have a
defendant give up his right to trial and enter a guilty plea,
yet nowhere on the formis it identified as such. Then to
conmpound this judicial slight of hand, the trial judge who issued
the order denying relief tried to hide behind that |abel, by
asserting that “First, the Defendant did not sign a “plea
agreenent,” but did sign an Acknow edgnent and Waiver of Rights.”
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3. The sentencing guidelines score sheet.

4. Transcript of February 16, 1999 heari ng.

5. Transcript of March 12, 1999 change of plea and
sent enci ng.

6. Portions (seven pages) of the transcript of the voir dire
of March 2, 1999.

7. Four pages of the March 5, 1999 trial transcript.

8. The judgenent and sentence in all three cases.

A tinmely Petition for reconsideration was filed which was
again pronptly denied by the trial judge on April 16, 2001. A
tinmely notice of appeal of the denial of the notion was filed on

April 30, 2001, and this appeal foll owed.
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STANDARDS OF REVI EW

When a 3.850 notion is summarily deni ed w t hout an evidentiary
heari ng, the order shall be reversed and the cause remanded for an
evidentiary hearing unless the record shows conclusively that the
appellant is entitled to no relief. Fla. R App. P. 9.140(i),
"Rule 3.850 explicitly requires that the record 'conclusively'
rebut an otherw se cognizable claimif it is to be denied w thout
a hearing." Statev. Leroux, 689 So.2d 235, 237 (Fla.1996), cited
i n Flowers v. State , 2001 W 387752 (Fla. 2™ D.C. A April 18,
2001). To uphold the trial court's summary deni al of clains raised
in a 3.850 notion, the clainms nust be either facially invalid or
conclusively refuted by the record. See Fla. RCim P. 3.850(d).
Further, where no evidentiary hearing is held bel ow, the appellate
court nust accept the defendant's factual allegations to the extent
they are not refuted by the record. See Lightbourne v.Dugger, 549
So.2d 1364, 1365 (Fla.1989). Rul e 3.850 requires defendants to
allege "a brief statement of the facts (and other conditions)
relied on in support of the notion." Fla. RCim P. 3.850(c)(6).
Al t hough nere conclusory statenents alleging ineffectiveness are
insufficient, see, e.g., Kennedy v. Singletary, 599 So.2d 991
(Fla.1992), petitioners are not required to allege the w tnesses
who are available to testify at the evidentiary hearing. See,e.qg.,
Valle v. State, 705 So.2d 1331, 1333 (Fla.1997), Peede v. State ,

748 So. 2d 253 (Fla. 1999). A defendant's claim that trial
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counsel's failure to interview and subpoena a wtness was
potentially ineffective assi stance required remand for evidentiary
heari ng on whether counsel's om ssion was a matter of strategy.
Stokes v. State , 2001 W 332020 (Fla. 2™ D.C. A April 6, 2001); see
al so Flores v. State, 662 So.2d 1350 (Fla. 2d D.C A 1995).
Vol unt ari ness of plea requires evidentiary hearing where def endant
al | eges prom ses that are not incorporated in sentencing, Hyslop v.

State , 2001 W. 127758 (Fla. 2" D.C. A. Feb. 16, 2001). Trial court
was precluded from denying as facially insufficient petitioner's
claimthat his counsel was ineffective by failing to depose agent
who secured his confession or by failing to preserve suppression
i ssue for appellate review Reidv. State , 777 So.2d 431 (Fla. 2
D.C. A 2000). Mancera v. State, 600 So.2d 550 (Fla. 2d D.C A
1992) (holding allegation that counsel failed to nove to suppress
confession even though he was aware that it was coerced was
facially sufficient). Penav.State , 773 So.2d 1184 (Fla. 2" D.C. A
2000) (error to deny 3.850 notion w thout evidentiary hearing and
remand was necessary to determne whether trial counsel was
ineffective by failing to adequately prepare for trial). Moragne
v. State , 761 So. 2d 440 (Fla. 2" D. C. AL 2000) ( Post-conviction claim
that trial counsel was ineffective for failing to request jury
instruction on alibi defense was not concl usively refuted by record
attachments, thus requiring reconsideration by Post-conviction

court). State v. Le rou x, 689 So.2d 235 (Fla. 1996)(held that
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def endant's negative response to trial court's question of whether
anyt hing was prom sed to defendant to induce guilty plea did not
conclusively refute Post-conviction relief <claim that his
negotiated plea was product of trial counsel's alleged
m srepresentations and, therefore, evidentiary hearing was
required). Trenary v. State, 453 So.2d 1132 (Fla. 2nd D.C A
1984) (held that the lawis well settled that if a defendant enters
a plea in reasonable reliance on his attorney's advice, which in
turn was based on the attorney's honest m stake  or
m sunder st andi ng, the defendant should be allowed to wthdraw his
pl ea). Seealso Costellov. State, 260 So.2d 198 (Fl a.1972); Brown
v. State, 245 So.2d 41 (Fla.1971).

SUMVARY OF ARGUMENTS

____The record attached to the court’s order of denial fails to
concl usively showthat Castro is not entitled to relief, therefore
the trial court clearly erred in denying M. Castro's Mtion for
Post - convi ction Relief under Rule 3.850, Florida Rules of Crimnal
Procedure, wi thout an evidentiary hearing.

I ndeed, we argue that the record as it currently exists shows
that Castro is entitled to relief on his claim that the plea
agreenent was violated (G ound Three) and on the clai mthat he was
deni ed effective assi stance of trial counsel when his trial counse
failed to request a theory of defense instruction under Robinsonv.

State , 692 So.2d 883 (Fla. 1997) (G ound Nine).
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On the remaining issues (except Gound Eight, the Double
Jeopardy claim as to which we concede error), M. Castro is
entitled to an evidentiary hearing, and should be first allowed
pre-hearing discovery, including the right to take the deposition

of his fornmer trial attorney.
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ARGUMENTS
|. The Record Did Not Conclusively Establish That M. Castro Was
Not Entitled To Relief on His O ains.

The Circuit Court's attachnment of portions of the record to
its order denying relief without an evidentiary hearing fails to
concl usively show that Castro is not entitled to relief.

The trial court organized Castro’s clains into nine grounds.
For ease of analysis, the argunment in this brief will track the
trial court’s order:

A. Gound One - Ineffective Assistance of Counsel - Conflict
of Interest

The trial court describes the first ground as an ineffective
assi stance of counsel claimwhen referring to Castro’s unrefuted
claimthat his trial attorney had already planned on noving to a
position with the state attorney while he was defending Castro in
t hese cases. The claim is a special category of ineffective
assi stance of counsel, conflict of interest. Conflicts of interest
can be potential or actual. |In either event, if the court is on

notice of a conflict of interest, whether potential or actual, the

23 Castro’s petition was in the formof a prose pleading.
The petition did not identify grounds for relief using |egal
| anguage. The petition did not set forth discrete grounds. The
petition contained no nenorandum of |aw and no citation to any
authority. W comend the trial court for its effort in
organi zing the petition into identifiable grounds of relief,
al t hough we do not necessarily agree entirely with the trial
court’s anal ysis.
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court has a duty to engage in an inquiry with counsel and the
defendant to insure that the defendant is on notice of the
conflict, to exam ne the nature of the conflict, to determneif it
is a conflict that is susceptible of waiver, and if so, to
determine if the defendant will be allowed to waive the conflict,
and if so, if he wishes to waive the conflict. Any waiver nust be
on the record and nust be knowingly and intelligently nmade. United
States v. Ross, 33 F. 3d 1507, 1523 (11th Cir.1994), cert. denied,

515 U. S. 1132, 115 S. . 2558, 132 L. Ed. 2d 812 (1995) (citing Wheat
v. United Stat es, 486 U. S. 153, 108 S. C. 1692, 100 L.Ed.2d 140
(1988)); In re Paradyne Cor p., 803 F.2d 604, 611-12 (11lth
Cir.1986) ("An otherwi se valid waiver is effective if the defendant
"understands the details of his attorney's possible conflict and
t he potent ial perils of such conflict."” Id. at 611. U.S.v. Ard,
731 F.2d 718, 725 (11th Cr.1984)); Holloway v. Arkansas , 98 S.Ct.
1173, 55 L.Ed. 2d 426 (1978).

An actual conflict of interest that adversely affects
counsel's performance violates the Sixth Amendnent of the United
States Constitution. Barclay v. Wainwright, 444 So.2d 956
(Fla.1984). Nevertheless, a defendant's fundanmental right to
conflict-free counsel can be waived. United State sv. Rodriguez,
982 F.2d 474 (11th Cir.), cert. denied, 510 U. S 901, 114 S . C
275, 126 L. Ed.2d 226 (1993); Woseleyv. State, 590 So. 2d 979 (Fl a.

1st D.C. A 1991). For a waiver to be valid, the record nust show

40



that the defendant was aware of the conflict of interest, that the
defendant realized the conflict could affect the defense, and that
t he def endant knew of the right to obtain other counsel. 982 F. 2d
474 at 477. It is the trial court's duty to ensure that a defendant
fully understands the adverse consequences a conflict nmay inpose.
Winokur v. State, 605 So.2d 100 (Fla. 4th D.C A 1992), review

denied, 617 So.2d 322 (Fl a.1993).

Castro has alleged under oath that his trial attorney was
committed to a job with the state attorney. The trial court
pointed to the former trial attorney’'s letter (which Castro had
attached as an exhibit to his Post-conviction relief notion) in
which the trial attorney did not respond to the questi on whet her he
had been in communication wwth the state attorney about enpl oynent
possibilities before Castro’s sentencing, but only stated that his
current position was with the Attorney General, as evidence
refuting Castro’'s claim Clearly the trial attorney’s evasive
response i s not concl usive evidence refuting the accusation sworn
to by Castro.

Because the trial court did not permit Castro an evidentiary
hearing, this court nust accept as true the defendant's factua
all egations to the extent they are not refuted by the record. See
Lightbourne  v. Dugger, 549 So.2d 1364, 1365 (Fla.1989). If the
al l egation were true, then Castro would be entitled to relief; at

amnmmhe is entitled to an evidentiary hearing to establish the
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paraneters of the conflict and to further identify its effect on
his representation. Cf. Quince v. State, 592 So.2d 669 (Fla.
1992), Thompson v. State, 246 So.2d 760 (Fla. 1971), Monson v.
State , 443 So.2d 1061 (Fla. 1%t D.C A 1984), Statev. Fitzpatrick

464 So.2d 1185 (Fla. 1985), Surrettev. State , 251 So.2d 149 (Fl a.
2" D.C. A 1971).

B. Gound Two - Ineffective Assistance of Counsel - Anders
Brief.

The trial court properly notes that ineffective assistance of
appel l ate counsel (“IAAC’) clains nust be presented by a Petition
for Habeas Corpus directed to the District Court of Appeal. W
agree with this proposition.? However, the IAAC clains are
presented in this petition do double duty as ineffective assi stance
of trial counsel (“IAC'), because the argunment is that the trial
counsel failed to consult with appell ate counsel after he left the
public defender’s office, abandoning his duty to his client to
I nsure that the appellate counsel had the advice and assi stance of
the trial attorney who was nost famliar with the record and i ssues
in deciding what and how to argue the appeal. M. Mka seens to
concede in his letter to Attorney Mahorner [Defendant’s Exhibit 12
to Post-conviction Relief Motion], that he did not consult with the

appel | at e counsel.

24 This Court affirnmed Castro’s direct appeal on May 3,
2000. Accordingly, Castro has until May 4, 2002 to file his
habeas for ineffective assistance of appellate counsel.
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C. Gound Three - Violation of Plea Agreenent

Perhaps the gravest issue presented by this appeal is the
violation of Castro’'s plea agreenent. The trial judge
sophistically opined that Castro “did not sign a “plea
agreenent[.]” Having said that, the trial judge proceeded to recite
that the witten “Acknow edgnent and Waiver of Rights” set forth
certain terms, that included a sentence of 15 years on the robbery
conviction, to be followed by a consecutive 20 year sentence on
each of the two armed burglary convictions (the two arned burglary
sentences to run concurrent with one another), for a total of 35
years in prison.

In the very next sentence of his order, the trial judge states
“the Court indicated that it would accept the plea . . .” but then
when the trial judge recites what the defendant has agreed to as
t he sentence, the sentence has sonehow shifted to 35 years onthe
armed burglary charges and a concurrent 15 year sentence on the
robbery charge

Not hi ng was said at the plea colloquy to explainto the Castro
that the trial judge had rejected the State’s offer. In fact, there
is nothing in the record to put anyone on notice that the court had
rejected the State’s offer. As atrained crimnal attorney one can
surm se that that is what happened, but the record is bereft of any
col l oquy between the court and defendant or the court and counsel

to show what has happened.
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Assum ng that this is what happened, and not nerely a m st ake
by the court when it restated the terms of the witten plea
agreenent, then the trial judge’ s suasponte intervention in the
pl ea negoti ation, and his unilateral offer of a plea agreenent from
the court violates the Supreme Court’s dictates in Statev.Warner :
762 So.2d 507 (Fla. 2000). On this record Castro is entitled to
wi t hdraw hi s pl eas and be resentenced on the robbery charge on this
basi s al one.

The trial judge states that there was a discussion between
Castro and his counsel whereupon Castro indicated his willingness
to enter this agreenent and that subsequently the court engaged in
a lengthy colloquy with the defendant about his understanding of
the plea, his rights, the senten ces. There is nothing in the
record to reflect what Castro discussed, if anything, with his
counsel, and the record does not contain one single word of the
court explaining to Castro that the court had changed t he deal that
Castro had agreed to in witing and which had been repeated orally
to the court and accepted by the State inmmediately prior to
Castro’ s pl eas.

What should be in the record, but is not, is an exchange
whereby the court told Castro that the Court had refused to accept
the State’s offer. What should have been in the record was the
court telling Castro that instead of the 20 year consecutive

sentence on the armed burglaries that the State had offered, the
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Court was only wlling to accept a 35 year sentence on those
charges. What should have been in the record but is not, is the
court asking Castro if he understood the significance of the change
inthe sentence structure, that is, that his right of appeal on the
robbery conviction and sentence would now be noot under the
concurrent sentence doctrine. What shoul d have been in the record,
but is not, is the court asking Castro if he were therefore willing
to waive his right of appeal on the robbery charge.

The trial judge stated that the Defendant “willingly entered
into a plea agreenent, negotiated by his attorney . . .~ The
attorney did not negotiate this agreenent. The agreenent the
attorney negotiated was rejected by the court. This was a court
offer in violation of Statev. Warner and there is nothing in the
record to show t hat the defense counsel had anything to do with the
negoti ation of this agreenent.

In a mast erpi ece of understatenent the trial judge concl udes
his denial of the breach of plea agreenent claimas foll ows:

Al though the terms of the plea and sentenci ng agreenent

do not exactly match what is witten on the

Acknow edgnent and Waiver form there is no doubt that

the Defendant was infornmed of all details of the

agreenent and indicated his understandi ng and assent to

the agreenent. [enphasis supplied]

We can agree with the trial judge that a 35 year sentence is
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not exactly the sane as a 20 year sentence. No, it is not exactly
the same, for it means that Castro nust serve 15 nore years in
prison than he had agreed to for those charges. It neans that he
had no effective right of appeal on the robbery conviction. W do
not agree that he was infornmed of all details because the record
shows that Castro was not infornmed of any details. Finally, the
concl usi on begs the question, which is, what was the agreenent that
Castro thought he was getting.

On this record, as it stands, Castro is entitled to relief.?

D. Gound Four - Ineffective Assistance of Counsel - Failure
to I nvestigate Wapon in 98-3475F

The trial judge dism ssed the | ack of investigation | AC cl aim
as to 98-3475F as foll ows:

Whether or not defense counsel i nvestigated the

operability of the nuzzle |oader or the registration of

the other firearns is irrelevant in light of the

Defendant’s plea to the offenses. The Defendant has

wai ved his right to question the evidence and he fails to

satisfactorily indicate how he was prejudi ced by any of

the om ssions he has alleged his attorney conmtted.

Clearly a plea of no contest does not operate as a bar to a

2 Gven this record, if this matter is remanded for an
evidentiary hearing, we would request this honorable Court
i nstruct that the matter be heard by a judge other than Judge
Dubensky or Judge WI I i ans.
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| at er post-convictionrelief claimalleging | AC. Frazierv. State
447 So.2d 959 (Fla. 1t D.C A 1984). Al that the novant need show
I's that had the investigation been done he woul d have nore |ikely
taken the case to trial or would have had a viable defense.
Al t hough the petition could have been nore artfully drafted, the
clear inplication of the allegation is that had the investigation
been done it would have led to a defense and the defendant woul d
have taken the case to trial rather than plead to a 20 or 35 year
sent ence.

The question in terns of presented a | egal defense is, was the
nmuzzl e |oader a “dangerous weapon” for purposes of the arned
burglary statute. SeeMimsyv. State , 662 So.2d 962 (Fla. 5" D.C A
1995) Wthout sone investigation to determne what this “nuzzle
| oader” was, it is inpossible to determ ne whether it was or was
not a dangerous weapon. Regarding the determ nation wether the
weapon was | oaded and operabl e, Wilson v. State , 776 So.2d 347
(Fla. 5" D.C.A 2001), by inplication, suggest that a weapon nust
be | oaded and capable of firing to constitute a dangerous weapon
for arnmed burglary.

This was not the only lack of investigation conplained of by
Castro. Castro argued that his public defender did no discovery
and took no depositions in tw cases as to which Castro was
threatened wth mandatory life sentences, and as to which his

public defender persuaded himto plead guilty to 20 or 35 year
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sentences. The court does not respond to or address these broader
cl ai ns. The allegations must be accepted as true, because the
record attached to the order of denial does not conclusively refute
them If true, it clearly fell beneath any accepted standard of
ef fective assi stance of counsel to plead a 19 year old to a 35 year
prison sentence wthout doing any discovery or investigation
what soever to determne if there were any viabl e defense.

E. Gound Five - Ineffective Assistance of Counsel - Failure
to I nvestigate Jail house Snitch

I n United States v. Henry, 447 U.S. 264, 100 S.C. 2183, 65
L. Ed. 2d 115 (1980), the Suprenme Court held that an undi scl osed
gover nient j ai | house i nf or mant "del i berately elicited"
incrimnating statenents from the defendant and therefore
interfered with his Sixth Amendnent right to counsel. lllinoisv.
Perkins, 496 U.S. 292, 110 S. C. 2394, 2399, 110 L.Ed.2d 243
(1990). The Suprene Court's Sixth Anmendnent deci sions in Massiah
v. United States, 377 U. S 201, 84 S.C. 1199, 12 L.Ed.2d 246
(1964), United States v. Henry, 447 U.S. 264, 100 S.C. 2183, 65
L. Ed. 2d 115 (1980), and Maine v. Moulton, 474 U. S, 159, 106 S. C
477, 88 L. Ed.2d 481 (1985), held in those cases that the governnent
may not use an undercover agent to circunvent the Sixth Amendment
right to counsel once a suspect has been charged with the crine.
After charges have been filed, the Sixth Anmendnent prevents the

government frominterfering with the accused's right to counsel.
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Moulton, supra, at 176, 106 S.Ct., at 487.

The Public Defender recognized that this was a |ikely issue
that needed to be investigated. At the hearing on the notion for
conti nuance, the Public Defender explained that he needed nore tine
to locate the fornmer jailhouse informant who clained to have
elicited a confession from Castro as to the 98-3665F. He never
foll owed through. The trial judge excuses this lack of
I nvestigation as foll ows:

Wthin the next nonth, however, a plea was negoti ated,

and this obviated the need for further discovery.

That would be correct, if the case fell within the paranmeters of
Stano v .Dugger , 921 F.2d 1125 (11'" Cir. 1991), for exanple, and
the trial judge could point to evidence in the record that the plea
was at Castro’'s insistence, after having been advised by a
conpet ent and experienced crimnal defense attorney that he should
first wait wuntil discovery and investigation were conpleted.
Instead the case is the other way around. The record shows that
the State cane to Castro the norning of his sentencing on the
robbery case, 98-2443F, with an offer that could not properly be
eval uated until discovery, in particular an investigation into the
possi bl e chal | enge on the jail house informant’s cl ai ned testi nony,
were conpleted. This is a claimthat is not refuted conclusively
by the record attached to the court’s order of denial. Castro is

entitled to an evidentiary hearing to expand the record on this
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claim

F. Gound Six - Ineffective Assistance of Counsel - Palm
Print Error

Al t hough not artfully worded, we submt that the claimCastro
attenpts to present in Gound Six is IACfor failure to investigate
the reliability of the alleged palm print match, when it had
already been determned that the original report erred in
describing the match as a fingerprint match when it is now al |l eged
to have been a palmprint match. There is no report of an expert
inthe record and none attached to the order of denial that matches
Castro’'s palm print with any print found at the scene of the
burglary.?® W submt that this is an issue that requires further
devel opment at an evidentiary hearing.

G G ound Seven - Ineffective Assistance of Counsel -
Publicity and Failure to Request Change of Venue

The trial court applied the wong |egal standard in denying
relief on Castro’s claimthat he was deni ed effective assi stance of
counsel due to his trial counsel’s failure to request a change of
venue due to pretrial publicity. The trial court in its order of
denial |ooked only to the record of the voir dire, in which it
appeared possible to obtain a jury that was not prejudiced by the

48 Hour s broadcast and coverage and other publicity. The selection

26 The State’s discovery responses that are in the record in
bot h 98-3475F and 98- 3665F refer to fingerprint cards and
fingerprint anal ysis only.
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of the jury is one factor, but not conclusive. To prevail on claim
that trial court shoul d have ordered change of venue on ground t hat
medi a coverage saturated market, a defendant need only prove 1)
that a substantial nunber of people in the rel evant comunity coul d
have been exposed to sone of the prejudicial nmedia coverage, and 2)
that effects of the nedia saturation continued until trial.
Provenzano v. Singletary , 3 F.Supp.2d 1353 (MD. Fla. 1997). W
submt that the record attached to the order does not concl usively
refute the pretrial publicity claimwhen viewed under the proper
| egal standard.

H. Gound Eight - Ineffective Assistance of Counsel - Double
Jeopardy C aim

We concede that the trial court was correct in denying relief
as to Gound Eight. SeeHamrickv. State, 648 So.2d 274 (Fla. 4t
D.C. A 1995) and Maultsby v. State , 688 So.2d 1010 (Fla. 3 D.C A
1997), cited by the trial court.

. Gound Nine - Ineffective Assistance of Counsel - Failure
to Request Special Defense Jury Instruction under Robinson v.

State, 692 So.2d 883 (Fla. 1997)

In light of this Court’s recent decision in Owenv. State ,
2001 W. 427616 (Fla. 2" D.C. A April 27, 2001), applying Robinson
to facts squarely on point with the instant offense, the prejudice
resulting to Castro fromhis trial counsel’s failure to request a

special jury instruction under Robinson , which was the | aw of the
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State at the tinme of this trial, is apparent. G ven the
m sargunent of the facts and | aw by the State in closing argunent,
on this very point, the error was even nore prejudicial. The
def endant woul d have been entitled to a special instruction under
Robinson and it would have been error for the trial court not to
have given it if requested. |[If given, the instruction wuld have
prevent the false argunent of the State and properly focused the
jury on the sole | egal defense in the case.

We submit that Castro is entitled to relief on this claimin
case nunber 98-2443F wi t hout need of any further proceedings.
1. Castro Is Entitled to Pre-Hearing D scovery

G ven the conplexity of the issues raised, it would facilitate
an efficient hearing and would provide greater Due Process
protection for Castro if this Court were to allow pre-hearing
di scovery if this matter is remanded for an evidentiary hearing.
Such discovery is within the discretion of the court. Davis v.
State , 624 So.2d 282 (Fla. 39 D.C. A 1993)(deposition of trial
attorney should be all owed prior to hearing on clai mof ineffective

assi stance of trial counsel).

52



CONCLUSI ON

Appel l ant Castro respectfully requests this Honorable Court
reverse the order of the Circuit Court for the Twelfth Judicia
Circuit and vacate his no contest pleas and judgnents and sent ences
in case nunbers 98-3475F and 98- 3665F vacate his convictions and
sentences in case nunber 98-2443F. In the alternative, Castro
respectfully requests that this honorable Court remand this case
for an evidentiary hearing on the grounds identified above (that
is, all but ground eight, the Double Jeopardy clainm, wth
instructions (1) that Castro be allowed reasonable pre-hearing
di scovery, including, but not limted to the right to depose his
former trial counsel, and (2) that the matter be set before a judge
ot her than Judge Dubensky or WIIlians.

Respectful ly subm tted,

THE LAW OFFI CE OF
W LLI AM MALLORY KENT

WLLI AM MALLORY KENT

Fl ori da Bar No. 0260738

24 North Market Street
Suite 502

Jacksonville, Florida 32202
(904) 355-1890 Tel ephone
(904) 355-0602 Facsimle
kent@i | | i ankent. com
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Capitol, Tallahassee, FL 32399 by hand and by United States Postal

Service, this May 10, 2001.

WIlliam Mllory Kent
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