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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
TROY KELVIN CURRY -PENNAMON,
Petitioner,

vs. Case No. 3:18-cv-1528-J-25PDB

SECRETARY, FLORIDA DEPARTMENT
OF CORRECTIONS, et al.,

Respondents.

ORDER
I. INTRODUCTION

Petitioner Troy [Kelvin Curry-Pennamon, through
counsel, is challenging a state court (Duval County)
conviction for attempted murder in the second degree in
his Amended Petition (Petition) (Doc. 4) pursuant to 28
U.S.C. § 2254. Respondents filed an Answer to Federal
Habeas Corpus Petition (Response) (Doc. 6).! Petitioner

filed a Reply to State’s Response to 2254 Petition (Doc.

1 Respondents provide an Index to Appendix (Doc. 6 at 49-51). 1In
this opinion, the Court references the document and page numbers
assigned by the electronic filing system.
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12) . Respondents calculate the Petition is timely and
concede timeliness. Response at 19-20.
II. PETITION
Petitioner raises five grounds in the Petition:

GROUND ONE: Mr. Curry-Pennamon
received ineffective assistance of
trial counsel guaranteed by the Sixth
and Fourteenth Amendments where trial
counsel failed to request a complete and
accurate jury instruction regarding the
justifiable use of force and as a
result, negated Defendant’s only
defense.

1-A: Trial counsel failed to request a
complete and accurate instruction
concerning carrying a concealed weapon
where a statutory exception applied and
where Mr. Curry-Pennamon was entitled
to lawfully possess his weapon.

1-B: Trial counsel failed to request a
“prior threats” instruction as part of
the trial court’s instruction on
justifiable use of deadly force where
the evidence clearly supported giving
the instruction.

1-C: Trial counsel failed to object to
the trial court’s failure to instruct
the jury that justifiable use of deadly
force applied to the lesser-included
charges, including attempted second-
degree murder, and the failure negated
Defendant’s sole defense theory.

2
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GROUND TWO: Mr. Curry-Pennamon
received' 1ineffective assistance of
trial counsel guaranteed by the Sixth
and Fourteenth Amendments where trial
counsel failed to file a motion to
dismiss count two pre-trial, there was
no reasonable Jjustification for the
omission, and as a result, Mr. Curry-
Pennamon was prejudiced.

GROUND THREE: Mr. Curry-Pennamon
received ineffective assistance of
appellate counsel guaranteed by the
Sixth and Fourteenth Amendments arising
out of counsel’s failure to raise on
direct appeal an issue of fundamental

error, where the trial court
erroneously issued an improper jury
instruction which negated the

appellant’s sole defense.

GROUND FOUR: Mr. Curry-Pennamon
received ineffective assistance of
trial counsel guaranteed by the Sixth
and Fourteenth Amendments, arising out
of his counsel’s failure to object to
Florida Statutes, Section 776.013(3),
which instructed the jury that Mr.
Curry-Pennamon had no right to wuse
deadly force during the commission of
a[n] unlawful activity and instead
should have argqued for an instruction
under section 776.012 (1) which gave Mr.
Curry-Pennamon the right to use deadly
force whether in commission of unlawful
activity or not and imposed no duty to
retreat.
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GROUND FIVE: Mr. Curry-Pennamon
received ineffective assistance of
trial counsel guaranteed by the Sixth
and Fourteenth Amendments, arising out
of his counsel’s failure to invoke the
Rule of Completeness after the state
moved to admit a misleading portion of
a statement Mr. Curry-Pennamon gave
during a police interrogation, when the
entire statement should have been
admitted under the Rule of
Completeness; the partial statement was
used to mislead the jury to believe that
Mr. Curry-Pennamon had the intent to
kill the wvictim, whereas the complete
statement in context would have
demonstrated that he did not have such
intent.

Petition at 18-19 (some capitalization omitted).
Petitioner admits he failed to exhaust two grounds
of ineffective assistance of trial counsel, grounds four
and five. Petition at 10. He asks this Court, however,
to excuse his procedural default of grounds four and five

pursuant to Martinez v. Ryan, 566 U.S. 1 (2012), claiming

his post-conviction counsel provided ineffective
assistance by failing to raise these claims in the Rule

3.850 motion. Petition at 10.
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III. HABEAS REVIEW
In his Petition, Petitioner claims he is detained
“in violation of the Constitution or laws or treaties of
the United States.” 28 U.S.C. § 2241 (c) (3). The Court
recognizes its authority to award habeas corpus relief
to state prisoners “is limited-by both statute and

Supreme Court precedent.” Knight v. Fla. Dep’t of Corr.,

936 F.3d 1322, 1330 (llth Cir. 2019), petition for cert.

filed, (U.S. Apr. 20, 2019) (No. 19-8341). The
Antiterrorism and Effective Death Penalty Act (AEDPA)
governs a state prisoner's federal petition for habeas
corpus and “prescribes a deferential framework for
evaluating issues previously decided in state court([,]”

Sealey v. Warden, Ga. Diagnostic Prison, 954 F.3d 1338,

1354 (11th Cir. 2020) (citation omitted), limiting a
federal court’s authority to award habeas relief. See

28 U.s.C. § 2254; Shoop v. Hill, 139 S. Ct. 504, 506

(2019) (per curiam) (recognizing AEDPA imposes “important
limitations on the power of federal courts to overturn

the judgments of state courts in criminal cases"). As
5
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such, federal courts may not grant habeas relief unless
one of the claims: " (1) 'was contrary to, or involved an
unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United
States, ' or (2) 'was based on an unreasonable
determination of the facts in 1light of the evidence
presented in the State court proceeding.' 28 U.S.C. §

2254 (d) ." Nance v. Warden, Ga. Diagnostic Prison, 922

F.3d 1298, 1300-1301 (l11lth Cir. 2019), cert. denied, 140

S. Ct. 2520 (2020).
In Knight, the Eleventh Circuit explained:

A decision is “contrary to” clearly
established federal law “if the state
court arrives at a conclusion opposite
to that reached by [the Supreme] Court
on a question of law or if the state
court decides a case differently than
[the Supreme] Court has on a set of
materially indistinguishable facts.”
Williams [v. Taylor, 529 U.S. 362
(2000)] at 413, 120 S. Ct. 1495. A state
court decision involves an unreasonable
application of federal law “if the state
court identifies the correct governing
legal principle from [the Supreme]
Court’s decisions but unreasonably
applies that principle to the facts of
the prisoner’s case.” Id. To Jjustify

6




Case 3:18-cv-01528-HLA-PDB Document 13 Filed 09/30/20 Page 7 of 105 PagelD 1848

issuance of the writ under the
“unreasonable application” clause, the
state court’s application of Supreme
Court precedent must be more than just
wrong in the eyes of the federal court;
it “must be ‘objectively
unreasonable.’” Virginia v. LeBlanc, -
--U.5. -————, 137 S. Ct. 1726, 1728, 198
L.Ed.2d 186 (2017) (quoting Woods V.
bonald, --- U.S. ——, 135 S. Ct. 1372,
1376, 191 L.Ed.2d 464 (2015)); see also
Bell v. Cone, 535 U.S. 685, 694, 122 S.
Ct. 1843, 152 L.Ed.2d 914 (2002)
(explaining that “an unreasonable
application is different from an
incorrect one.”).

Knight, 936 F.3d at 1330-31.
To obtain habeas relief, the state court decision
must unquestionably conflict with Supreme Court

precedent, not dicta. Harrington v. Richter, 562 U.S.

86, 102 (2011). 1If some fair-minded jurists could agree
with the lower court's decision, habeas relief must be

denied. Meders v. Warden, Ga. Diagnostic Prison, 911

F.3d 1335, 1351 (1lth Cir.), cert. denied, 140 S. Ct. 394

(2019) . Therefore, unless the petitioner shows the
state-court's ruling was so lacking in justification that

there was error well understood and comprehended in
7
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existing law beyond any possibility for fair-minded
disagreement, there is no entitlement to habeas relief.

Burt v. Titlow, 571 U.S. 12, 19-20 (2013).

This Court must accept that a state court's finding
of fact, whether a state trial court or appellate court,
is entitled to a presumption of correctness under 28
U.S.C. § 2254(e) (1). “"The state court’s factual
determinations are presumed correct, absent clear and
convincing evidence to the contrary.” Sealey, 954 F.3d
at 1354 (quoting 28 TU.S.C. § 2254(e)(1)). This
presumption of correctness, however, applies only to
findings of fact, not mixed determinations of law and

fact. Brannan v. GDCP Warden, 541 F. App'x 901, 903-904

(11th Cir. 2013) (per curiam) (recognizing the
distinction between a pure question of fact from a mixed

question of law and fact), cert. denied, 573 U.S. 906

(2014) .
Where there has been one reasoned state court
judgment rejecting a federal claim followed by an

unexplained order upholding that Jjudgement, federal
8
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habeas courts employ a "look through" presumption: "the
federal court should 'look through' the unexplained
decision to the last related state-court decision that
does provide a relevant rationale. It should then presume
that the unexplained decision adopted the same

reasoning." Wilson v. Sellers, 138 S. Ct. 1188, 1192

(2018) (Wilson).

The reviewing federal court’s habeas corpus
consideration of a petition under AEDPA is a guard
against extreme malfunctions in the state criminal
justice systems, not a mechanism for ordinary error
correction. Richter, 562 U.S. at 102-103 (citation and
quotation marks omitted). As noted in Sealey, 954 F.3d
at 1354 (citations omitted), when reviewing whether there
has been an unreasonable application of federal law,
“[tlhe key word is ‘unreasonable,’ which is more than
simply incorrect.” Consequently, state-court judgments
will not easily be set aside due to the applicability of
the highly deferential AEDPA standard that is

intentionally difficult to meet. See Richter, 562 U.S.

9
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at 102. Although a high hurdle, this high standard does
not impose a complete bar to issuing a writ, but it
severely limits those occasions to those "where there is
no possibility fairminded jurists could disagree that the
state court's decision conflicts" with Supreme Court
precedent. Id.
IV. PROCEDURAL HISTORY

A Dbrief procedural history will be provided to
provide context for Petitioner’s claims. Petitioner was
charged by information with attempted murder in the first
degree and carrying a concealed firearm. (Doc. 6-2 at
33-34). These crimes were alleged to have occurred on
December 26, 2011 in Duval County. Id. at 33. The
record includes a Custodian of Records Statement, dated
March 8, 2013, from Whitney M. Shiver, Records Custodian
of the Florida Department of Agriculture and Consumer
Services, stating Petitioner has not applied for or been
issued a concealed weapon or firearm license. (Doc. 6-
3 at 28). After a jury trial was conducted on July 17

and July 18, 2013 (Doc. 6-5) (Doc. 6-6) (Doc. 6-7) (Doc.

10
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6-8), the jury found Petitioner guilty of attempted
murder in the second degree, a lesser-included offense,
and found Petitioner actually possessed and discharged a
firearm causing great bodily harm during the commission
of that offense, and also found Petitioner guilty of
carrying a concealed weapon, as charged in the
information. (Doc. 6-3 at 36-38).

The trial court entered its judgment and sentence on
August 29, 2013.2 (Doc. 6-3 at 83-90). As to count one,
Petitioner was sentenced to 25 years in prison with a 25-
year minimum mandatory term. Id. at 86. As to count
two, he was sentenced to five years in prison to run
concurrently with count one. Id. at 87-88. On direct
appeal, the First District Court of Appeal (1lst DCA)
affirmed the conviction for attempted murder in the

second degree but reversed the conviction and sentence

2 Of note, the judgment incorrectly refers to a conviction for
attempted murder in the first degree, not second degree. (Doc.
6-3 at 83). The judgment was eventually re-recorded to correctly
reflect the conviction for attempted murder in the second degree.
(Doc. 6-20).

11
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for carrying a concealed firearm.®* (Doc. 6-12). The 1st
DCA agreed with Petitioner’s argument that possession of
the firearm in the Walmart parking lot was authorized by
§ 790.01(2), Fla. Stat., because as a Walmart employee
on duty, he lawfully possessed the firearm at his place
of business under the exception for possessing firearms
ét his place of business pursuant to § 790.25(3) (n), Fla.
Stat. (Doc. 6-12 at 3-4). The court referred to state
court precedent and opined that the place of business
exception applies to employees and to the property
surrounding the business, including parking lots. Id.
at 4. As such, the state appellate court found the trial

court erred by denying Petitioner’s motion for judgment

of acquittal on that charge. Id. at 5.

3 On appeal, Petitioner raised three claims challenging the second
degree murder conviction: (1) the trial court’s justifiable use
of deadly force jury instruction amounted to fundamental error
because the instruction negated Appellant’s only defense and
because it told the jury that self-defense only applied to the
charged crime of attempted first degree murder; (2) the trial court
erred fundamentally in failing to instruct the jury that
justifiable use of deadly force was a defense to the lesser
included offense of attempted second degree murder; and (3) the
trial court erred in denying Appellant’s motion for judgment of
acquittal as to count I of the information. (Doc. 6-9 at 3).

12
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In a Motion for Rehearing, appellate counsel
requested the 1st DCA rehear the matter because it
overlooked an erroneous instruction dealing with
justifiable wuse of deadly force which constituted
fundamental error as to the attempted murder in the
secqnd degree count. (Doc. 6-13 at 2). Noting the 1st
DCA reversed the conviction and sentence for carrying a
concealed firearm, Petitioner claimed, “the fact that
Appellant was carrying a concealed firearm did not apply
in the jury’s consideration of whether Appellant had a
duty to retreat when he acted in self-defense.” Id.
Petitioner asserted it was error to instruct the jury
that Petitioner carrying a concealed weapon constituted
an unlawful activity and therefore, Petitioner had a duty
to retreat. Id. at 3. Petitioner argued, since he was
in lawful possession of the firearm and was not engaged
in any unlawful activity at the time he acted in self-
defense, it constituted reversible error for the lower
court to give an instruction that negated his only
defense. Id. at 3-4.

13
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In its response to the motion, the state argued that
the 1st DCA did not overlook a claim as the Appellant was
raising a new claim on rehearing concerning trial court
error in providing an erroneous Jjury instruction that
dealt with Petitioner having a duty to retreat because
he was engaged in the unlawful activity of carrying a
concealed firearm. (Doc. 6-15 at 2-3). The state,
relying on Rule 9.330(a), Fla. R. App. P., asserted the
motion for rehearing should be denied for failure to
adhere to the rule that a motion for rehearing shall not
present issues not previously raised. (Doc. 6-15 at
3).

Additionally, the state argued the claim was not
preserved at trial; therefore, the lst‘DCA would have to
réview the claim for fundamental error since the issue
was waived at trial as counsel did not object to the jury
instructions. Id. at 3-6. Alternatively, the state
argued fundamental error did not occur, because,

regardless of whether or not Petitioner had a duty to

retreat, the evidence overwhelmingly showed Petitioner

14
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did not reasonably believe he needed to use deadly force
as the victim was running away with his back turned as
Petitioner was shooting. Id. at 7-11.

The state relied on Garrett v. State, 148 So. 3d 466

(Fla. 1st DCA 2014), review dismissed, 192 So. 3d 470

(Fla. June 9, 2016), a Florida decision in which the
court found the trial was not fundamentally unfair even
though the Jjury was improperly instructed that the
defendant was engaged in an unlawful activity because the
defendant was a convicted felon in possession of a
firearm as there was ample evidence that the defendant
did not have a reasonable belief that deadly force was
necessary to prevent an imminent threat, particularly
since the victim dropped his rifle and the defendant
continued to shoot. (Doc. 6-15 at 11-12). The Garrett
court surmised, if there was a reasonable belief that the
defendant was under threat of imminent death or great
bodily harm or the imminent threat of a forcible felony,
the erroneous instruction would not affect the Jjury’s

ultimate responsibility of determining whether there was

15
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an imminent threat in which retreat would be futile and
deadly force justified, irrespective of whether the
defendant was engaged in an unlawful activity at the
time. (Doc. 6-15 at 12).

Finally, the state argued that Petitioner received a
necessity instruction, which if the jury had believed,
Petitioner would have had a defense to the crime of
carrying a concealed firearm. Id. at 13. The state
argued the inclusion of this instruction afforded

Petitioner the ability to present his theory of defense.

Id.

On March 25, 2015, the 1st DCA denied rehearing
without explanation. (Doc. 6-16). The mandate issued
on April 10, 2015. (Doc. 6-17). The circuit court

entered a Judgment of Acquittal on the carrying a
concealed firearm count on May 3, 2015. (Doc. 6-18).

In his Rule 3.850 motion, Petitioner exhausted the
claims of ineffective assistance of trial counsel raised
in grounds 1A, 1B, 1C, and 2 of the Petition. (Doc. 6-

23 at 1-26). The trial court denied the post-conviction

16
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