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STATEMENT REGARDING ORAL ARGUMENT
Wilton Joseph Fontenot requests oral argument. This appeal presents a

guestion of first impression in thisor any drcuit.
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STATEMENT OF JURISDICTION
ThisCourt hasjurisdiction over theissuein this case under 28 U.S.C. § 1291,
which provides for an appeal from a final order of a district court. The notice of
appeal was filed in atimely manner within ten days of rendition of judgment and

sentence.
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STATEMENT OF THE ISSUE

THE EVIDENCE WASLEGALLY INSUFFICIENT ASTO COUNT THREE
BECAUSE THERE WAS NO EVIDENCE TO PROVE BEYOND A

REASONABLE DOUBT THAT FONTENOT HAD ANY INTENT TO
OBSTRUCT A FEDERAL INVESTIGATION.



STATEMENT OF THE CASE
COURSE OF PROCEEDINGS

Wilton Joseph Fontenot was named in a three-count Indictment returned by a
Middle District of Florida grand jury seated at Jacksonville on April 12, 2007,
approximately three and one half years after the incident upon which theindictment
was based. Fontenot was released on an unsecured bond April 17, 2007. [R8]

Theindictment charged in Count One chargedthat, on November 22, 2003, at
Raiford, Florida, the defendant, then an employee of Union Correctional Institution,
while acting under the color of law did strike and choke Corey Milledge, then an
inmateat Union Correctional I nstitution, thereby depriving Corey Milledge of aright
secured and protected by the Constitution and laws of the United States, specifically
theright not to be subjected to cruel and unusual punishment, inviolation of Title 18,
United States Code, Section 242.

Count Two charged that, on November 22, 2003, at Raiford, Florida, the
defendant did corruptly persuade Joni White, aUnion Correctional I nstitution officer,
by telling Whiteto make fal sestatementswith the intent to hinder, delay and prevent
the communication of information relating to thecommission of afederal offenseto
alaw enforcement officer of the United States, in violation of Title 18, United States

Code, Section 1512(b)(3).



Count Three charged that, on November 22, 2003, at Raiford, Florida, the
defendant, then an employee of the Union Correctional Institution, did knowingly
makeafalseentryinadocument with theintent toimpede, obstruct and influencethe
investigation of a matter within the jurisdiction of the United States Department of
Justice by making fdse entriesin a use-of-force report dated November 22, 2003, in
violation of Title 18, United States Code Section 1519.

On November 13, 2007, following afive-day trial, ajury found the defendant
not guilty asto CountsOne and Two and guilty asto Count Three of the Indictment.
On November 16, 2007, United States District Judge Timothy J. Corrigan adjudged
the defendant not guilty asto Counts One and Two and guilty asto Count Three.

Fontenot was allowed to remain on bond pending sentencing. April 24, 2008
Fontenot was sentenced to 15 months imprisonment followed by 24 months
supervisedrelease. [R89] Thedistrict court allowed Fontenot to voluntarily surrender
which he did, as directed, to Big Spring FCI, Big Spring, Texas on September 17,
2008. [R126] Fontenot filed atimely noti ce of appeal April 25, 2008 and this appeal

has proceeded in a timely manner thereafter. [R91]

! Except as expressly otherwise cited, the foregoing course of proceedingsis
taken from the PSI, 88 1-5.



STATEMENT OF FACTS
OVERVIEW

On November 22,2003, the defendant, Wilton Joseph Fontenot, was employed
as a Correctional Officer Sergeant with the Florida Department of Corrections.
Fontenot was assigned to the Union Correctional institution (UCI) at Raiford, Florida.
During the afternoon of November 22, 2003, Fontenot was working in UCI's mental
health unit T-dorm. On that date, Correctional Officers Joni White and Clyde Daniel
were also working in the T-dorm. Corey Milledge was an inmate confined in the
T-dorm, cdl T2-111.

OnNovember 22,2003, at approximately 4:20 p.m., Fontenot and Correctional
Officer Clyde Daniel, entered Wing 2 of the T-dorm and walked down to the cell
occupied by Corey Milledge. As Fontenat and Daniel interacted with Milledge a
physical altercation transpired. Following the altercation, Fontenot completed and
signed several hand written reportsincluding anincident report, adisciplinary report
worksheet and a report of force used. When completing the reports. Fortenot
indicated that he and officer Daniel went to the cell of inmate Milledgeto perform a
cell search. Fontenot reported that he instructed inmate Milledge to comply with
handcuffing procedures and began to open the passthrough flap of Milledge's cell

door. Fontenot stated that as he opened theflap, hefelt asharp "hit" to the right side



of his right wrist. Fontenot indicated that he used spontaneous force, grabbing the
inmate's right wrist, which caused inmate Milledge to drop a piece of concrete.
Fontenot continued, indicating that inmate Milledge thrust his left hand out of the
flap. Fontenot indicated that he grabbed the inmate'sleft hand, which caused him to
drop what appeared to be a toothbrush sharpened on one end. Correctional Officer
Joni White subsequently contacted a Correctional Officer Captain and Indicated that
the reports completed by Sergeant Fontenot were not accurate. Officer White
completed an incident report detailing adifferent set of circumstances. According to
White, Fontenot walked to Milledge's cell while carryingaclear plastic garbage bag.
Whiteadvised that Daniel followed Fontenottoihecell. White stated that Milledge's
cell door was manudly opened and tha Fontenot and Danid entered the cell.
Although White could not see into the cell, she indicated that she ligened to the
activities taking place inside the cell using the prison's Intercom system. White
advised that she could hear "alot of banging" and that she then sawv Fontenot exit

the cell backwards while facing inmate Milledge, who was followed by officer
Daniel. White reported that Fontenot and Milledge were fighting. White further
advised that inmate Milledge took Fontenot to the ground at which time Daniel
grabbed and held the inmate Whiteindicated that Fontenot then wrapped the plastic

garbage bag around inmate Milledge's neck, chocking him urtil he lost



consciousness. Officer White reported that Fontenot then dragged theinmate back
into his cell, locked the cell door and cl osed the pass-through flap.

Officer ClydeDaniel initially completed an incident report detaling the same
circumstances as those reported by Fontenot. However, when subsequently
interviewed, Daniel gaveasworn statement that contradicted his original report and
thereportscompleted by Fontenot. During thesworninterview, Daniel indicated that
Fontenot opened inmate Milledge'sdoor prior to theinmatebei ng handcuffed. Daniel
stated that his glasses were knocked off during a scuffle that occurred ater Fontenot
opened the cell door. Nonetheless, Daniel advised that he was able to see Fontenot
wrap a plastic bag around Milledge's neck. Daniel indicated that he did not know if
Milledge lost consciousness, but that Fontenot told him (Daniel) that Fontenot had
chocked Milledge into unconsciousness. In regards to the incident report Daniel
originally completed, Daniel indicated tha the report was false and that he had
completed the report at the direction of Fontenot .2

The jury returned not guilty verdicts on each of counts one and two, but

returned a guilty verdict on count three.

> Except as expresdy noted, the foregoing description of thetrial evidenceis
taken from the PSI, 88 7-11.



INSUFFICIENCY OF THE EVIDENCE AS TO COUNT THREE-
GOVERNMENT ARGUMENTS AND EVIDENCE AND COURT’S JURY
INSTRUCTIONS

Fontenot testified in his own defense. He denied counts one and two, but as
to count three, he admitted knowingly making a false statement in his report to his
FloridaDepartment of Correctionssupervisor thenight of theincident, hismotivation
being, to try to prevent the two other junior officers from getting into trouble for not
following regulations with respect to how they responded to the incident. [R111-67-
70]

I n opening statement, the Government focused on count one, the excessive use
of force charge as to which the jury acquitted Fontenot. With regect to the false
statement charge in Count Three, the Government only said in opening:

And the defendant himself falsified offiaal reports. Members of the

jury, those are thechargesin the indictment. Count One chargesthat the

defendant attacked and used excessive force on theinmate. Count Two

chargesthat he ordered ajunior officer to lie about the incident. Count

Three charges that he falsified official reports about the incident.
[R105-214]

So the defendant immediately launched acover-up with afake story. He

ordered the control room officer, Joni White, to lie and say that shewas

busy doing paperwork and she saw nothing. He decided that his cover

story was going to be that the cell door was never opened, that the

inmate attacked and struck him with a piece of concree and a

toothbrush through the flap on the cell door, through the flap on the
closed cell door. That was hisstory that he created at that moment. And



he told the story to Clyde Daniel -- Officer Clyde Daniel, his junior
officer. And heinstructed Clyde Daniel to stick to that story and towrite
his reports based on that story. The flap story was then reported to the
captain in charge of that shift, Captan Christopher Hodgson.

[R105-226]

Now, by this time the captain -- thereisareal question in the captain's
mindwhether that cell door wasreally closed, as Sergeant Fontenot told
him. And he wanted to go talk to Sergeant Fontenot to seeif that was
really true. And he met with Sergeant Fontenot in the hospital. And
Sergeant Fontenot was absolutely adamant. The door — the cell door
was never opened, washis story. Recall the defendant's cover story. He
said that Corey Milledge attacked him through a closed cell door but
through an open flap in the middle of the door. Will you put up 7 again,
please. Accordingto the defendant'sofficial reportsand this paperwork
and his oral reports to his investigating officer, the entire attack
happened through that littleflap inthe middle of the door. Now, Cgptain
Hodgson, who now is Colonel Hodgson -- he's been promoted sincethis
incident. Captain Hodgson will testify that that story struck him asodd
from the beginning. Because when that cell flap is open, the prisoners
are supposed to be walking backwards with their hands behind themto
be cuffed through that - through that flap in the door. And Captain
Hodgson will testify that that's not a real effective way to try to hit
somebody with a piece of concrete through a flap with your hands
behind -- with the inmate's hands behind him. So he was dubious about
this story to beginwith.

[R105-228]

Members of the jury, that's it. The evidence at trial will be that the
defendant, in a moment of rage, threw away all of his training and
attacked an inmate. And then when the inmate was restrained, that he
violently choked the inmate to unconsciousness. Afterwards, he orders
his two junior officers to lie about the incident and write fal se reports.
Andthedefendant himself falsifieshisownreports. Theevidenceat tria
will leave you firmly convinced tha the defendant, Sergeant Joe



Fontenot, did all of those things.
[R105-230]

Therewas no mention in the Government’ s opening statement of any evidence
to show that Fontenot made the alleged fd se statement with the intent to impede an
investigation within the jurisdiction of the United States. The Government was not
holding back a surprisein thisregard, for in fact the Government did not put on any
evidence in its case in chief or in rebuttal to show that Fontenot made the alleged
fal se statement with the intent to impede an investigation within the jurisdiction of
the United States.

Theonly evidencetha came closeto addressing thiselement waswhat appears
in the following exchange during the Government’s cross examination of Fontenot:

Q. And your training induded that there are such things as civil rights
laws, correct?

A.Yes, Sir.
Q. And you were trained that under certan circumstances the use of
excessive force against an inmate can be afederal crimeor it can be a
state crime, correct? Y ou knew that?
A. | probably had acourse on it. | don't know if | --

[R111-108-109; emphasis supplied]

In its closing arguments, the Government’s only argument to the jury about



what it thought the evidence showed as to count three was as follows:

The defendant also committed a crime when in his use-of-force reports
he specifically made know -- knowingly made fdse entries in those
use-of-force reports, with the intent to impede and obstruct future
investigations.

[R113-55]

And Count Three charges the defendant with making falseentriesin a
document with the intent to impede, obstruct, or influence the
investigation of a matter within the jurisdiction of the United States.

[R113-56]

While discussing count two in dosing argument (which charged corruptly
influencing Joni Whiteto makeafal sestatement cond stent with his), the Government
made the following remarks about what the Government did not have to prove,
remarks that carried over asto count three as well:

Now, the judge will giveyou several ingructions about this regarding

what, if anything, the defendant needed to know about potential

investigations. Specifically, the statutedoesn't require the gover nment

to provethat the defendant knew the federal nature of the offenseor that

theinvestigator who eventually received thisinfor mation was a federal

law enforcement officer. He doesn't even haveto know that the matter

would or could eventually be investigated by a federal agency.
[R113-75; emphasis supplied]

There'safinal count, |adiesand gentlemen, Count Three. We spent alot

of time during thistrial about Count Three. Count Three dealswith the

actual lies that he wrote down, the defendant wrote down, in his
use-of-forcereport. . . . Itisafederal aime for a person, any person,

10



whether or not you're alaw enforcement officer, to knowingly make a
false entry in any record or document with the intent to obstruct or
influence an investigation of a matter under the jurisdiction of the FBI
or the Department of Justice. | want to show you Government's Exhibit
14. And thisiswhere -- you'll have theindictment. If you can blow up
the middle portion there. Y oull have theindictment. And you'll ook at
these phrasesthemselves. I'm not going to go for -- I'm not going toread
themto you. But the part whereit says, | opened theflap of cell T 2-111
S. You've aready had all of the information as to the fact that these
statements, first, arefalse. Infact, thedefendant toldyou that they were
untrue. And Clyde Daniel told you that theywereuntrue. They alsosaid
-- you also can deduce from the evidence that because what's written
hereiscompletely opposite of what actually happened -- and evenif you
believe the defendant's story of what the defendant said happened, it's
afalse statement and the defendant, when he made the statement, knew
that they were false.

[R113-77-78]

Now, the defense has clamed that this is a rough draft -- or the
defendant has testified that these are rough drafts. Rough drafts or not,
you know from testimony that the defendant was required to be truthful
in these documents. And there is no -- there is no element that says a
rough draft isanything. All it saysisadocument or other object. In any
event, the defendant knew that his statements would eventually reach
law enforcement officers and investigators. Why? Remember his
testimony. Remember that he repeatedly said he thought it would be
resolved that night. He thought it would be resolved that night. He
wasn't counting on the typewritten report, which would come 24 hours
later. Hethought everything woul d beresol ved that night based on these
handwritten reports.

[R113-78-79; emphasis supplied]
In his instructions to the jury, the Didrict Court confirmed what the

Government said about the Government having no burden to provethat thedefendant

11



knew or intended that afalse report reach afederal investigator or eventhat it wasan
offense that could be investigated as afederal crime:

Thethird element of Count Two requires the government to prove that
the defendant acted with the intent to hinder, delay, or prevent the
communicaion of information to a federal law enforcement officer.
While the government must prove that, in engaging in the misleading
conduct alleged in theindictment, the defendant acted with theintent to
hinder, delay, or prevent communication of information rdating to the
commissionor possiblecommission of afederal offense, the gover nment
IS not required to prove that the defendant knew that the offense was
federal in nature. The government also isnot required to provethat the
defendant knew or_intended that a federal law enforcement officer
would receive the false or misleading information. Nor is the
government required to prove that there was any actual delay or
withholding of truthful information from a federal law enforcement
officer. Therefore, this element may be proven by evidence establishing
that the defendant corruptly persuaded another person to provide
untruthful information with the purpose of hindering, delaying, or
preventing the communication of truthful information to investigators,
either permanently or for aperiod of time, when the information relates
to a potential federal offense and theinformation reached afederal law
enforcement officer.

[R113-146-147; emphasis supplied]
Specifically asto Count Three, the District Court instructed:

Lastly, the third element of Count Three reguires the government to
provethat the defendant made the above described entry or entrieswith
the intent to impede, obstruct, or influence the investigation of a matter
withinthejurisdiction of an agency of theUnited Statesor inrelation to
or in contemplation of any such matter or case. The government is not
required to prove that the defendant knew his conduct would obstruct a
federal investigation, or that afederal investigation would take place, or
that he knew of the limits of federal jurisdiction. However, the

12



governmentisrequired to provethat theinvestigation that the defendant
intended to impede, obstruct, or influence did, in fact, concern a matter
within the jurisdiction of an agency of the United States.
[R113-148-149]
Clearly the Government was of the view that it did not need to present any
evidenceto prove that Fontenot anticipated afederal investigation of afederal crime
and that Fontenot had made any false statement with an intent to obstruct a federal

investigation or even that the particular statements alleged in the indictment were

themsel ves matters within the jurisdiction of the United States.

13



STANDARD OF REVIEW

Fontenot candidly acknowl edgesthat the error presented inthisappeal wasnot
preserved by a motion for judgment of acquittal under Rule 29, Federal Rules of
Crimina Procedure, and is therefore subject to the plain error standard of Rule
52,Federal Rules of Criminal Procedure.

Supporting his claim for gopellate relief, Fontenot relies upon Fitzpatrick v.
United States, 410 F.2d 513 (5" Cir. 1969), which held that when evidenceislegally
insufficient, even when no motion for judgment of acquittal was presented to the
district court, the conviction would be reversed on appeal because to do otherwise
would constitute a manifest injustice:

A jury found appdlants guilty of interstate transportation of a stolen
motor vehicle in violation of the Dyer Ad, 18 U.S.C. § 2312, and they
were sentenced to prison tarms of thirty months. We find no merit in
several errors asserted. [footnote omitted] However, we agree with
appellants that the evidence presented by the government was
insufficient to support the verdict, and, accordingly, we reverse. Since
appellants made no motion for judgment of acquittal, wereverse only
because allowing these convictions to stand on the record before us
would beamanifest miscarriage of justice. Beckett v. United Sates, 379
F.2d 863 (9th Cir. 1967); Milamv. United States, 322 F.2d 104 (5th Cir.
1963); Clark v. United Sates, 293 F.2d 445 (5th Cir. 1961).

Fitzpatrick v. United Sates, 410 F.2d 513, 514 (11" Cir. 1969).

14



SUMMARY OF ARGUMENT
THE EVIDENCE WASLEGALLY INSUFFICIENT ASTO COUNT THREE
BECAUSE THERE WAS NO EVIDENCE TO PROVE BEYOND A
REASONABLE DOUBT THAT FONTENOT HAD ANY INTENT TO
OBSTRUCT A FEDERAL INVESTIGATION.

In aprosecution under 18 U.S.C. § 1519, the Governmentisrequired to prove
the defendant made a false written gatement with the intent to obstruct a federal
investigation. The Government failed to prove this element of the offense.

Fontenot was asergeant with the Florida Department of Correctionsat thetime
in question. In violation of state Department of Corrections regulaions, Fontenot
entered the cell of a dangerously violent mentally disturbed inmate without first
obtaining the inmate’ s compliance with theregulation that the inmate put his hands
through a chute in the cell door, so that the inmate could be handcuffed. Fontenot
was entering the inmate’ s cell to search for a weapon the inmate had been reported
to havein hiscell.

A struggle ensued which resulted in Fontenot initiating a use of force report.
Fontenot was supervising aprobationary correctional officer whowaswith himat the
time. Fontenot testified that he was concemned that if he accurately reported that he

and the probationary officer enteredthe cell inviolationof DOC regulations, that the

probationary officer would befired (and hewould be suspended). Fontenot admitted

15



falsifying the report of the inadent in thisregard, that is, Fontenot wrote the report
stating that the incident with the inmate all occurred while the inmate had hishands
sticking through the chute of the door for handcuffing, not asactually happened when
Fontenot entered the cell without first being able to handcuff the inmate. Fontenot
thought the incident was closed and resolved the night of the report to his DOC
supervisor. Instead he was terminated shortly thereafter.

Three years later the FBI began an investigation of the inmate’s claim that
Fontenot used excessive force. Fontenot was indicted on three counts, count one
charging excessive force, count two charging that he corruptly persuaded one of the
officersinvolved towrite afalse report to help cover up the excessive use of force,
and count three charging that Fontenot made three false statements in his written
report to the DOC supervisor the night of theincident, thefalsity of all three of which
related strictly towhether the incident had happened withthe inmates hands sticking
though the cell door chute or not.

There was no evidence that Fontenot ever knew the matter could be subject to
afederal investigaion or that he anticipated afederal investigation or that he made
any of the admitted fal se statements with theintent toimpede afederal investigation.
Instead, the Government argued and the District Court instructed the jury that the

Government did not have to prove any of those thi ngs to find Fontenot guilty.
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Fontenot was acquitted of count one, excessive use of force, and acquitted of
count two, corruptly persuading the other officer to falsify her report. He was
convicted solely on count threg the false statement in his own report, a false
statement that related strictly to amatter of state DOC reguldions. These statements
were not matters within thejurisdiction of the United States and were not made with
intent to impede or obstruct a federal investigation. No evidence was presented to
show that Fontenot even considered the possibility of such an investigation. The
evidence that was presented was legally insufficient to convict Fontenot under 18
U.S.C. 81519 of anticipatory obstruction of aninvestigationthat wasneither foreseen
nor anticipated and as to statements that were not within the subject matter of any

federal investigation.
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ARGUMENT

THE EVIDENCE WAS LEGALLY INSUFFICIENT AS TO
COUNT THREE BECAUSE THERE WAS NO EVIDENCE TO
PROVEBEYOND AREASONABLEDOUBT THAT FONTENOT
HAD ANY INTENT TO OBSTRUCT A FEDERAL
INVESTIGATION.

Fontenot was convicted of only the third count of the three count indictment
inhiscase. Thethird count charged aviolation of asingle provision of the Sarbanes-
Oxley Act, codified as Title 18, U.S.C. § 15109.

Count Three of theindictment alleged:

On or about November 22, 2003, in Raiford, Union County, Florida, in
the Middle District of Florida,

WILTON JOSEPH FONTENOT,

the defendant herein, then an employee of the Union Correctional
Institution, did knowingly make afalse entry in adocument with intent
to impede, obstruct, and influence the investigation of a matter within
the jurisdiction of the United States Department of Justice, and in
relation to and in contemplation of such matter, that is, deprivation of
rights under color of law, as charged in Count One of this Indictment.
Specificdly, the defendant made the following fdse entries in a
use-of-force report dated November 22,2003:

(@) "I opened the cell flgp of cell T2-1115 and felt a sharp
hit to the right side of my right wrist."

(b) "Spontanious [sic] force was immediately used and

Inmate Milledge dropped what appeared to be aflat piece
of concrete."

18



(c) "Inmate Milledge responded by thrusting his left arm
out of the cell flap and again | used spontanious|sic] force
to remove what appeared to be a partially sharpened
toothbrush."
All inviolation of Title 18, United States Code, Section 1519.
Section 1519 provides:

1519. Destruction, alter ation, or falsification of recordsin Federal
investigations and bankruptcy

Whoever knowingly alters, destroys, mutilates, conceals, covers up,
falsifies, or makes a fdse entry in any record, document, or tangible
object with the intent to impede, obstruct, or influence theinvestigation
or proper administration of any matter within the jurisdiction of any
department or agency of the United States or any case filed under title
11, or inrelation to or contempl ation of any such matter or case, shall be
fined under thistitle imprisoned nat more than 20 years, or both.
18 U.S.C.A. § 1519 (emphasis supplied)
The court instructed the jury that the third element of this count required the
Government to prove:
That the defendant made the false entry intending to impede, obstruct,
or influence an investigation of a matter within the jurisdiction of an
agency of the United States or in relation to or contemplation of any
such matter or case.

[R114-147]

The Government failed to meet itsburden of proof astotheitalicized provision

19



of section 1519. The Government presented no evidence to show that Fontenot acted
with the intent to impede, obstruct, or influence the investigation or proper
administration of any matter within the jurisdiction of any department or agency of
the United States.

The Government fail ed to adduce any evidence that Fontenot knew or had any
reason to know that his allegedly false report would impede a later federal
investigation. What is missing fromthe record is any evidence that Fontenot knew
andintended that hisfal sestatement would impedeafederal civil rightsinvestigation.

In the typical case such knowledgeand intent could be inferred from the fact
that the federal investigation would start first, the defendant would be contacted by
the federal investigaors or otherwise have knowledge of the federal investigation,
then intentionall y do someact or make some statement that would obstruct thefederal
investigation.

The questi on which Fontenot’ s case presents is whether the Government can
obtain a conviction for anticipatory obstruction, that is, the obstructive conduct or
statement precedes the investigation the obstruction of which isthe gravamen of the
crime when there is no evidence that the defendant knew there would be a federal
investigation or intended to obstruct a future federal investigation.

It is generally conceded that prior to the enactment of § 1519 that it was
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virtually impossible to obtain a conviction under the existing obstruction statutes in
the case of anticipatory obstruction. See e.g. Anticipatory Obstruction of Justice:
Pre-emptive Document Destruction under the Sarbanes-Oxley Anti-Shredding
Satute, 18 U.S.C. 81519, 89 Cornell L. Rev. 1519, 1530 ff (2004).

Puni shing anticipatory document destruction through § 1503 is closeto
impossible. Logicaly, the requirements the government must
establish--the existence of a pending proceeding at the time of the act
and the defendant's knowledge of that proceeding--foreclose a
prosecutor's ability to indict adefendant for obstructive acts that occur
merely in anticipation of afuture proceeding. . . . the Supreme Court's
decision in U.S. v. Aguilar,® [footnote omitted] requiring a

% United States v. Aguilar, 515 U.S. 593 (1995).

In U.S v. Aguilar, the Supreme Court established parameters for the “catch-dl”
language in § 1503. In Aguilar, the Court upheld the reversal of a conviction of a
judgewho lied to FBI agents during an investigation into his conduct. The Court did
not directly confront the question of the required knowledge of the obstructed
proceedings because there was evidence that the defendant in Aguilar knew of the
grand jury proceedings against him when he lied to the FBI agents. The Court's
reasoning, however, sheds light on the question of how pre-emptive obstruction can
and cannot be criminalized.

The Aguilar Court held that the defendant's obstructive act of lying to investigators
wasnot sufficiently connected to the grand jury proceedingsto uphold hisconviction.
Aguilar required that in order to find a violation of § 1503, the courts must find a
“nexus’ between the obstructive act and the proceedings that the defendants sought
to impede. The Court described the “nexus’ element under § 1503 as requiring that
“the act must have a relationship in time, causation, or logic with the judicia
proceedings’ and that “the endeavor mug have the * natural and probable effect’ of
interfering with the due administration of justice.”

The Aguilar Court did not base the nexus requirement on constitutional grounds,
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sufficient “nexus’ between the obstruction and the proceeding, may
have further restricted the scope § 1503 in combating anticipatory
obstruction. .. However, the " pending proceeding” requirement under
8 1505 is more broadly construed than the requirement under 8 1503,
allowing convictionswhen theobstructiveactsoccur inthepreliminary,
Investigativestages of the case. [footnote omitted] TheAguilar “nexus’
requirement seems to apply to 8 1505, as courtsfacing the issue have
not distinguished the two datutes with regard to that requirement.
[footnote omitted] While knowledge of the pending proceeding is
required under 8 1505, it is undear if a general belief about the

expressly disavowing such “broader grounds’ for its ruling as “unnecessary.”
However, the Court alluded to the problem of fair notice for defendants that lack
knowledge of the obstructed proceedings:

We have traditionally exercised restraint in assessing the reach of a
federal criminal statute, both out of deference to the prerogatives of
Congress and out of concern that afair warning should be given to the
world in language that the common world will understand, of what the
law intendsto do if acertain lineis passed.

The Court approvingly quoted a 19th century Supreme Court interpretation of the
federal obstruction statutes for the proposition that “a person is not sufficiently
charged with obstructing or impeding the due administration of justice in a court
unless it appears that he knew or had notice that justice was being administered in
such court.” The Court required this nexus not only to ensure fair notice to the
defendant, but also because some knowledge of the proceeding's existence was a
necessary component of the “intent to obstruct.” The Court declared that “if the
defendantlacksknowledgethat hisactionsarelikely to affect thejudicial proceeding,
helackstherequisiteintent to obstruct.” Thus, the Aguilar Court's* nexus’ element
not only required a*“ natural and probable” link between the obstructive act and the
proceedings, but also that the defendant had knowledge of thelink during the time
of the act.

Anticipatory Obstruction of Justice: Pre-emptive Document Destruction under the
Sarbanes-Oxley Anti-Shredding Statute, 18 U.S.C. § 1519, 89 Cornell L. Rev. 1519,
1535-1536 (2004) [f ootnotes omitted, emphasis suppli ed].
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proceeding to be obstructed, rather than knowledge aout a specific
pending proceedi ng, would suffice. [footnote omitted] . . .

Can 8§ 1505 be used to prohibit anticipatory obstruction of justice?
Courts have interpreted § 1505 to prohibit obstructive acts occurring
much earlier in the criminal storyline than covered under the omnibus
provision. [footnote omitted] However, courts also require the
government to establish that the defendant was aware of a pending
proceeding before being convicted under 8§ 1505. [footnote omitted]
Courts have not broadened tha awareness to include merely a
generalized contemplationof aninvestigation. Inaddition, thelinguistic
similarity to 8 1503 makes it more likely that courts may require the
government to show a proper “nexus’ between the obstructive act and
the proceeding. Thus, even though the reach of 8 1505 isless clear than
that of § 1503 or § 1512, there are still potential obstacles for
prosecutors to overcome before using the statuteto charge a defendant
for obstructing justice in anticipation of an agency investigation or
proceeding. ...

Despitethewaysinwhich § 1512(b) may ease aprosecutor'sburden, the
witness-tampering statute is still inadequate to effectively prohibit
anticipatory obstruction. Courts have found that a conviction under 8
1512(b) still requiresthe government toshow thedefendant'sknowledge
of an official proceeding. [footnote omitted] As explored below, some
courts have taken the statutory requirement, “with intent to impair the
object's integrity or avalability for use in an official proceeding,” to
mean that a defendant who obstructs justice must be acting with
knowledgeof aspecificinvegigation before hemay beconvicted under
the statute. [footnote omitted] Without anactive proceeding against the
defendant, the government's attempt to prove an intent to prevent a
document's availability for “an official proceeding” becomes
complicated.

No case to date has addressed the issue of what standard goplies to Sarbanes-

Oxley’s anti-shredding provisgon. Fontenot argues that whatever standard applies,
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it must at aminimum include arequirement that the defendant haveat least ageneral
knowledge of the federal proceeding that he is alleged to have obstructed:

When courts consider the scope of the new anti-shredding provision,
they may examine the jurisprudence surrounding these other federal
obstruction statutes and ask whether the limitations of those statutes
should also apply to 8§ 1519. The central quegion of “anticipatory”
obstructioniswhether the government is able to prohibit destruction of
documents undertaken by an actor who, at the time of the act, had only
general knowledge about the proceeding he sought to obstruct.
Requiring that adefendant know about a proceeding before he obstructs
serves two basic purposes. First, the requirement gives the actor fair
notice that he is crossing the line from permissible to impermissible
conduct. Second, it ensures that the defendant actually forms the
required intent to obstruct justice. . . .

Thisleavesthe courtswiththree possibleanswersto the central question
of how § 1519 can be used to prohibit anticipatory obstruction. First,
courtscould find that 8 1519 appliesonly where theobstructive act and
the proceeding arelinked by a“ nexus’ that is currently required only of
obstruction-of-justice charges brought unde 8§ 1503. The nexus
requirement is driven by the concern that defendants have enough
knowledge of the obstructed proceeding that they have “fair notice”
their actions are proscribed. [footnote omitted] Second, courts could
follow aline of casesunder 8 1512(b) which require the government to
show the defendant's knowl edge about a particular proceeding in order
to establish their intent to obstruct justice [footnote omitted] This
combines both rationales--ensuring both “far notice” and culpable
intentin onerequirement. Finally, courtscould find that adefendant can
be held accountable as long as heintends to obstruct justice, which can
be accomplished even when he acts with vague or incomplete
knowledge about the proceeding. [footnote omitted]

Anticipatory Obstruction of Justice: Pre-emptive Document Destruction under the

Sarbanes-Oxley Anti-Shredding Statute, 18 U.S.C. 8 1519, 89 Cornell L. Rev. 1519,
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1534 (2004).

Anticipatory obstruction was the context in Fontenot’s case, in which the
alleged false statements came three years before the federal investigation, which is
alleged to have been obstructed. Thus, in an anticipatory obstruction case such as
Fontenot’s, at best from the Government’s point of view the knowledge and
consequent intent to obstruct a subsequent federal investigation conceivably could
be inferred from evidence that Fontenot knew that a federal investigation would
subsequently ensue and made the statement with the intent to obstruct the
investigation he anticipated would follow. Thereisneither direct nor circumstantial
evidence to support this essential element of the offense.

No reported decision applying 18 U.S.C. § 1519 to date has squarely addressed
thisissue; but in the reported decisons not one decision has held or implied that the
Government could obtain a conviction without establishing a nexus between the
defendant’s knowledge of the federal investigation and the false statement or
obstructiveconduct. Although not squarely presented inany reported case, it appears
from the recital of evidence in each of the reported § 1519 decisions that the
Government produced at least some evidence of such nexus. See e.g. United States
v. Lessner, 498 F.3d 185, 197 (3" Cir. 2007) (“There was more than sufficient

evidence of Lessner's guilt to permit the District Court to accept her guilty pleato
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count 19 [18 U.S.C. §1519] even were we to assumethat she disavowed anintent to
impedethe DCI Sinvestigati on. Lessner stipulated that DCIS' Special Agentsadvised
her she was under investigation and was to remove only personal items from her
desk.” [emphasis supplied]);> United Statesv. Wortman, 488 F.3d 752 (7" Cir. 2007)
(“A jury convicted Amanda Wortman of knowingly altering, destroying, and
mutilating a tangible object with the intent to impede, obstruct, and influence the
Investigationof amatter within thejurisdiction of the Federal Bureau of Investigation
(FBI), in violation of 18 U.S.C. § 1519. [footnote omitted] She claims that the
government's evidence against her was inaufficient. . . . She became involved in the
investigation after the FBI discovered that McDonald had been using Wortman's

mother'scomputer to view illegal images, and three FBI agentsarrived at Wortman's

*Theterm “DCIS’ isnot defined in the written opinion, but the case involved
an investigation of fraud of contracts under the United States Defense Logistics
Agency. DCISisan acronymfor the Defense Criminal Investigative Service of the
United States Department of Def ense, Office of the Inspector General.

® See also United Sates v. Smythe, 213 Fed. Appx. 102 (3 Cir. 2007)(“ James
Smythappeal sthe non-standard conditions that wereimposed as part of his sentence
after pleading guilty to violating 18 U.SC. § 1519. . . . Smyth was identified in
connection with an investigation into a child pornogrgphy distribution ring being
conducted by the Federal Bureau of Investigation ("FBI"). After being contacted by
an FBI agentin November of 2003, Smyth agreed to providehiscomputer hard drive
to the FBI; however, he provided aworthless part of the computer and dumped the
actual hard driveinabody of water to prevent the FBI from retrieving and analyzing
it.” [emphasis supplied]).
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mother's home wanting to search her computer's hard-drive. Wortman drove to her
mother's home as soon as she learned that the agents were there, and the agents
began questi oning her about McDonald's interest in chi ld pornography. . . . theagents
instructed Wortman not to do anything withthe CDs and drove off . . . Eventually,
Wortman and McDonald decided to disobey the agents instructions and drove to
Tuttle'sresidence. McDonald called Rebecca Neville, Tuttl€s girlfriend, and asked
her to open the door to Tuttle's apartment. He told her tha the FBI had visited him
and that he needed to retrieve a CD from the apartment. Inside Tuttle's apartment,
McDonaldfound thethree CDsin question and determined whichonecontained child
pornography. At trial, he testified that the following occurred once he found the CD
that he waslooking for: | put the ather two [CDs] in my pocket, and | took that one
and| said, “Okay. Thisistheone.” | said,“| don'twantit.” And| flexed it in my hand
likel wasgoingto break it, but | wasafraid it would break and cut my hand so | said,
“l don'twantit.” Andl wiped it off. Andthen Amanda tookit and said, “ | will show
you how it'sdone.” And she snapped it in her fingers.” [emphasissupplied]); United
States v. Ganier, 468 F.3d 920, 922-923 (6™ Cir. 2006) (“Ganier is charged with . .
. three counts of altering, destroying, or concealing documents in violation of 18
U.S.C. 88 1519 and 2 for, among other acts, allegedly deleting certain computer files

withintent to impede afedera investigation. . . . In August 2002, afederal task force
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was formed and began a criminal investigation of the contracts and solicitations as
well as various companies associated with John Stamps. Assisted by the federal task
force, a federal grand jury began an investigation in September 2002, later
transferred to a successive grand jury. Over thecour se of the next three months, the
grand jury issued a number of subpoenas. In Decenber 2002, after the grand jury
issued subpoenas on various companies and state agencies, Ganier allegedly
attempted to implement an email "retention" policy at ENA in which employees
emailswould be set to delete after six months, deleted files rdevant to the ongoing
investigation from his laptop computer, deleted relevant files from his desktop
computer, and del eted relevant files from an ENA employee's computer.” [emphasis
supplied]).

The author of the Cornell Law Review article cited above concluded that
Courts could require the Government to prove that the defendant knows a federal
proceeding isin the offing when he engages in anticipatory obstructive conduct:

[11f courtsunderstand Aguilar asrequiring acertain minimal connection

for all cases of obstruction of justice, its application would change. For

example, under 8§ 1519, an obstructive act would need to have the

“natural and probable” effect of obstructing justice, and the government

would also have to establish the defendant's knowledge of that

connection. [footnote omitted] The anticipatory act of obstruction this

Note describesis undertaken whenthe “natural and probable effect” of

interfering with justice is low. If it is too speculative to infer a
defendant's knowledge that lying to an FBI agent would obstruct a
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judicia proceeding of which he was aware, then it would clearly betoo

speculativeto convict adefendant who shreds documentsin advance of

a proceeding he suspectsisin the offing.

Anticipatory Obstruction of Justice: Pre-emptive Document Destruction under the
Sarbanes-Oxley Anti-Shredding Satute, 18 U.S.C. 8 1519, 89 Cornell L. Rev. 1519,
1539-1540 (2004).

Guidance asto how the Eleventh Circuit should decidethisissuemay befound
in United States v. Shively, 927 F.2d 804, 811 (5" Cir. 1991). In Shively the Fifth
Circuit was called upon to decide exactly thisissue in aprosecution under 18 U.S.C.
81512, and held that no matter how morally reprehensible obstructive conduct may
beitislegally insufficient to establish intent unless the Government proves, even if
only by circumstantial evidence, that the Defendant knew of the pending federal
investigation:

In January 1987, Mike Shively and Johnson took Coplen “for aride.”

Coplen testified that Shively carried a pistol, and as they drove around

for over an hour, the two demanded that he “beawitness’ and “moreor

less, lie to the insurance company” regarding the Shivelys' state court

suit against the insurance company. Copl en testified the two “told me

what they wanted meto say” andinsinuated that hisrefusal would result

inharmto hisfamily. Shively and Johnson returned the next day to drive

him to his deposition, and watched himtestify as rehearsed.

This intimidation preceded by two and one-half yearsthe filing of the

first grandjury indictment against the Shivelys. Initsbrief on this point,

the government is obscure about the exact parametersand dates of the
federal investigation. It relies exclusively upon the testimony of state
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fire investigator Womack to establish that both the requisite official
proceeding and the Shivelys' intent to influence it existed. Womack
testified he enlisted the ATF in the investigation in September 1984,
some ten months before Renee Shively's telephonic threa to Marsha
Coplen. Womack testified that when he subsequently interviewed
Johnson, he told him that ATF was participating in the investigation.
Fromthisthe government concludesareasonabl ejury would necessarily
believe that Johnson passed that information to his co-conspirators,
Mikeand Renee Shively. The government urgesthat thejury could have
determined that one purpose for intimidating the Coplens was to deter
Ronnie Coplen “fromtestifying honestly before any federal grand jury
that might be convened.” The government concedes that therecord is
silent asto thedatethat afederal grand jury actually beganinvestigating
the case. The record does not disclose whether either of the Coplens
testified before the grand jury, nor whether the prosecution ever
contemplated such testimony.

Section 1512 “reaches only certain specifically enumerated types of
witness tampering; othe types of conduct, no matter how morally
reprehensible, are not prohibited by the statute.” United States v.
Dawlett, 787 F.2d 771, 775 (1st Cir.1986); see generally United States
v. Wesley, 748 F.2d 962, 964 (5th Cir.), cert. denied sub nom.Cooper v.
United States, 471 U.S. 1130, 105 S.Ct. 2664, 86 L.Ed.2d 281 (1984)
(discussing enactment of § 1512). Anintent toinfluencetestimony in a
state civil suit is clearly not within the ambit of this statute. While the
evidence does show the intimidation of a witness, it was not done, as
required by statute, “with intent to ... influence, delay, or prevent
testimony of any person in an official proceeding.” 18 U.S.C. §
1512(b)(1) (emphasis added).

Under this statute intent may, and generadly must, be proven
circumstantially. United States v. Maggitt, 784 F.2d 590, 593 (5th
Cir.1986). “In determining whether athreat was intended to influence
future conduct under 18 U.S.C. 8§ 1512, it isthe endeavor to bringabout
a forbidden result and not the success in actualy achieving the result
that isforbidden.” Id. However, under § 1512(b)(1), what isforbidden
Isactual or attempted witness tampering with intent to affect testimony
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in an official (federal) proceeding.

This conclusion must apply to 8 1519 aswell.

The only reported Eleventh Circuit decision appears to support Fontenot’'s
argument that the Government is required to establish the nexus that the defendant
had some knowledgeof the federal investigation when he engaged in the obstructive
conduct. InUnited Statesv. Hunt, 526 F.3d 739, 744-745 (11" Cir. 2008), the Court
stated:

Hunt argues the evidencewas insufficient to convict him under § 1519

becausethe evidence shows he simply made a misstatement in hisreport

and did not intentionally make the false statement with the intent to

influence, obstruct or impede the federal investigation.

Adequatecircumstantial evidenceexiststo support thejury'sconclusion.

The Government put forth evidence Hunt knew claims of excessive

force would be investigated by the FBI . . .
[emphasis supplied]

Initsresponseto Fontenot’ s appeal bond motion, the Government argued that
it did present legally sufficient evidence under Hunt that Fontenot made the false

statement with intent to impede a federal investigation, relying upon this single and
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isolated exchange on cross-examination:

Q. And your training included that there are such things as civil rights
laws, correct?

A.Yes, gr.

Q. And you were trained that under certain circumstances the use of

excessive force against an inmate can be a federal crime or it can be a

state crime, correct? Y ou knew that?

A. | probably had a course oniit. | don't know if | --

[R111-108-109]

Aswewill explainbelow, this colloquy istaken out of context. But in context
or not, it fails to meet the Government’s burden. The Government’s emphasison
“civil rights laws” in the first cross examination question above overlooks that no
distinctionwasdrawn betweenstateand federal civil rightslaws. Under Floridalaw,
law enforcement officers and their employing governmental agencies are liable for
claims of excessive use of force. See, e.g., City of Miami v. Smpson, 172 So.2d 435
(Fla. 1965).

The Government’s second questionwas in the digunctive, federal or state, so
without clarification, we do not know whether the answer, had their been a clear

answer, would have meant that Fontenot admitted knowledge that under certain

circumstances that the use of excessive force coul d constitute afederal crime.
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Theanswer Fontenot gave - - and the Government’ swhol e casewould haveto
come down to this answer - - was“| probably had a course onit. | don't know if | -
doesnot tell uswhat Fontenot knew and isnot legally sufficient evidence uponwhich
to convict. Hesimply said that he probably had a course on it, but he doesn’t know.
He doesn’t know if hedid or not, he doesn’t know what he was taught in the course,
he doesn’'t know what he remembered about the course at the time he made the
complained of false statement, etc.

Finally this exchange does not provide any evidence that Fontenot knew that
his statement would be the subject of a later federal investigation or that he had any
intent to obstruct a federal investigation that came three years after thefact. Asthe
Government itself argued in closing, Fontenot thought the matter was over the very
night the incident occurred. Thiswasthe Government’s argument at trial asto what
the evidence showed - - that Fontenot had no anticipation of any subsequent

investigation, much less afederal investigation of afederal crime.

® A federal crime asto which thejury acquitted him. Indeed the only evidence
on what Fontenot thought might or might not come later came in this exchange, in
which the Government tried to block the answer:

Q. When you were driving home, did you think that this incident would be -- this
would be your last day of your 20-year career?

A. No, sir. | was still confident it would be resolved.
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Overriding al of this is the context. Fontenot was convicted on his own
admission that he made a false statement about not entering the cell until he had
handcuffed the inmate as required by Florida DOC regulations. Fontenot’s stated
concern in making the fal se statement to which he admitted was not an investigation
of his possible use of excessive force [which was the basis for the federal
investigation], but instead his concemn and his admitted intent in making the false
statement was to cover up his failure to comply with state DOC regulations
prohibiting correctional officers from entering an inmate’s cell without first
handcuffing the inmate and the actions of his subordinates in connection with that;
that is, hisintent was to obstruct the state investigaion of a purely date matter, the

violation of the DOC administrativerule, not to frustrate any federal investigation of

Q. Did you have a clue that four years later you would be in a federal court being
charged with these serious federal crimes?

MR. SCIORTINO: Objection.

A.No, sir.

MR. SCIORTINO: Objection. Relevance.
THE COURT: Overruled.

[R111-82;emphasis supplied]



the use of excessive force.” Fontenot denied the use of excessive force and the jury

” The Government €elicited at length that what Fontenot did was in violation
of the State Department of Corrections regulations

Q. Okay. Now, the procedures tha you utilized on November 22nd,
2003, that was not exactly pursuant to prison regulations; isthat right?

A. No. No, sir.

[R111-41]
Q. Now, under very clear Unionregulations, in T dorm an officer is not
supposed to open the cell door of an inmae or go into the cell when the
inmate is not cuffed, right?
THE COURT: Excuse me, Mr. Sciortino. When you say Union
regulations, you mean Union Correctional Institute or do you mean
union -- | just am unclear.
BY MR. SCIORTINO:
Q. Prison regul&ions.
A. Could you say that again?

Q. Under prison regulations, in T dorm you're not supposed to go into
acell unless the inmate has been cuffed, right?

Q. On November 22, 2003, you knew that policy?
A. Knew what policy?

Q. The policy about inmates having to be cuffed.
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A. Right. Aslong asthey're on restraints. Y es, sir.
Q. Like Corey Milledge, right?
A.Yes, sir. He was on restrants.

Q. And as Captain Hodgson testified, tha's not a trivial policy, isit?
That's an important policy?

A.Yes Sr.
[R111-110-112]
Q. So that'sthe cell door you decided to open contrary to policy, right?
A. The cell door Inmate Milledge was in?
Q. Yes.
A.Yes, gr.

Q. Now, at the moment theinmate refusesto be cuffed, acell extraction
team is mandatory, right?

A. Is mandatory?
Q. Right. You don't go into that cell without acell extraction team?

A. It's mandatory -- mandatory not to go in -- no. If the inmate refuses
to cuff, then he refuses to cuff, yes.

Q. Andyoudon'tgointothat cell unlessyou're onacell extracti onteam,
right?

A.Yes, 9.
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acquitted him of that count, hence the jury convicted him of count three based on his
own version of the events and not based on the Government’s argument that his
statements denying excessive use of force were false.

Q. Mr. Fontenot, the handwritten reports, handwritten inadent report,
Exhibit No. 13 -- Government's Exhibit 13, Government's Exhibit 14,
handwritten disciplinary worksheet, handwritten report of force used,
15, unsigned report of force used -- three of them handwritten, one --
one typed, why did you write the reports the way you did, as far as
content?

A. | knew that there was no injuries to that inmate. He was not hurt.
Therewas no injuries at all. If | would have wrote the reports exactly
what happened and made a big deal out of that event right there --

Q. Yeah.
A. -- thenit was -- at the time, in my frame of mind, both those officers

would havebeenterminated. Now, | didtestify that Officer Daniel didn't
do anything wrong in the Department of Corrections. And I've seen it

Q. But that's not what you did?

A.l didn't gointothe cdl when | opened the door. | cracked the door to
look in.

Q. You're not supposed to do that, areyou -- are you, Mr. Fontenot?
A. Open the door? No, sir.

Q. Would you agree with me, Mr. Fontenot, that evenif thejury accepts
your testimony as 100 percernt true, it was not a good idea to open that

door of that inmate on that day?

[R111-116-117]
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over and over. | breached that -- when that door is breached and that
inmate did come out, in essence, the fact that Officer Daniel was with
mewould have probably had him terminated, since hewas on probation,
99 percent chance, more than likely.

Q. So you were concerned about the welfare of your --
A. That was my decision. | didn't -- | didn't think it would -- | knew if
we made a big deal out of it, that's what would have happened. That's

the direction it would have went.

Q. But, still, you didn't give it -- you didn't hesitate at all about
following procedure and calling in the use of force?

A. No. | caled for use of force, yes, sir.

Q. I mean, | guess you could have just got Milledge calmed down, fed
him, and just kept it within the —

A. Yes, sir. | wouldn't be facing this charge right here. That's for sure.
Because there wouldn't be a report -- | could have just sad, No, no
report, and not even write it. You're correct. Y es, Sir.

[R111-211-213]

The jury acquitted Fontenot of the excessive use of force count, therefore the

only false statements that Fontenot made were those reciting how he came into
conflict withtheinmate, that is, having goneinside thecell without first handcuffing

the inmate in violation of the state DOC regulations. Fontenot admitted this false

statement to the jury.

Indeed the indictment itself alleged three specific alternative fal se statements
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and all three were about nothing more than whether Fontenot had engaged in the
encounter with theinmatewith hishands sticking out thechute of the cell door or not.
In context, all three statementsrelated only to whether Fontenot had complied with
the DOC regulation that required correctional officers to handcuff the hands of
violently dangerousmental inmatesthrough the chuteinthe cell door beforeentering
the cell of suchinmates Thiswas not a matter within the jurisdiction of the United
States, but was strictly a matter within the jurisdiction of the state of Florida DOC.
Fontenot’ sadmitted fal sestatements were not statements made about amatter within
the jurisdiction of the United States.

Comingback full circletotheDistrict Court’ sjuryinstruction[Instruction 21],
which told thejury that the Government did not haveto prove knowledge of afederal
investigation, itiseasy tofollow thejury’serror andthe manifest injusticeinthiscase
- - the jury found Fontenot credible in his denial of any use of excessive force (we
know this because it acquitted him of that count), hence it could not have found him
guilty of obstruction relating to a false statement about the use of excessive force,
instead the false statement the jury had to rely upon was that admitted by Fontenot,
that he lied with respect to entering the cell without first handcuffing the defendant
in violation of the Florida DOC regulations. That false statement - - even had

Fontenot known that a federal investigation might ensue for a claim of use of
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excessive force and there is no evidence of that - - could not have been made to
obstruct the federal investigation, but at worst to obstruct the state investigation of
the violation of the state rule.

Therefore the error was not harmless, it resulted in a manifest injustice

sufficient under Fitzpatrick to be reversed under the plain error gandard.
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CONCLUSION
Appellant Wilton Joseph Fontenot respectfully requests this honorable Court
vacate his judgment and sentence with instructions that retrial is barred because the
evidence was legdly insufficient.
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