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STATEMENT OF THE CASE AND OF THE FACTS

On March 13, 2003, in Flagler County, law enforcement officers stopped
Derrel Hannah while hewas driving his personal vehicle, and conducted a search of
that vehicle. [R.15]* The search revealed a small amount of marijuanaand money,
U.S. currency, inthe amount of $92,740.10. [R.16] The law enforcement officers
conducting the search seized the marijuanaand money, and rel eased Hannah. [R.16]
On March 20, 2003, Hannah' s sister in Miami received a certified letter providing
her brother with a Notice of Forfeiture of the money seized, and notifying himof his
right to request a post-seizure adversarial hearing. [R.16] On April 2,2003, Hannah
timely mailed aletter to Sidney Nowell, attorney for Flagler County Sheriff’s Office
(FCSO0), requesting apost-sa zure adversarial hearing, and requesting specifically to
be notified at his Miami address of the time and date for the hearing. [R.22] On
April 8, 2003, law enforcement arrested Hannah in St. Johns County, Florida, on an
unrelated matter, and placed him in the custody of the St. Johns County Sheriff's
Office, where he remained until he bonded out on June 4, 2003. [R.17, 28-29]

FCSO filed a Complaint for Forfeiture on April 10, 2003, and, on April 11,

2003, filed aNotice of Hearing for an adversarial preliminary hearing to take place

! For clarification purposes, references to pages from the Record on Appeal
shall be indicated by “R.” and references to the supplemental Appendix attached
to this brief shall be indicated by “A.”



on April 14, 2003. [R.1; A.6] Despite Hannah's specific request to have notice of
this hearing sent to his Miami address, the notice was instead faxed and mailed to a
lawyer, Jerome Rosenblum, of Hollywood, Florida. [R.22; A.6] No notice of this
hearing was sent to Hannah at hisMiami addressor to the St. Johns County Detention
Facility where he was then incarcerated. [A.6] On April 14, 2003, Rosenblum,
though not Hannah' s attorney of record, purported to cancel the hearing and waive
Hannah's statutory right to have the adversarial prdiminary hearing set withinaten
(10) day time frame. [R.23] Thisletter explaned that Rosenblum had not filed any
formal notice of appearance in Hannah's case, and stated that Hannah was currently
incarcerated in St. Johns County. [R.23] The adversarial preliminary hearing
Hannah requested was never reschedul ed, and Hannah was not made aware of any of
these events. [R.23, 28-29]

OnApril 15, 2003, JudgeKim Hammond sent aletter to FCSO attorney Nowell
outlining the notice requirements of Florida's Contraband Forfature Act, and
informing him that, “[h]aving reviewed the complaint for forfeiture in [Hannah'g]
case, the Court has been unable to verify that the notice required by the statute has
taken place.” [A.4-5]

On April 23,2003, FCSO filed with the court a copy of asummons allegedly

served on Hannah on April 14, 2003, at 3:43 p.m. [R.34] Thereisno signaturefrom



Hannah indicating that he received service, and he has stated in his affidavit that he
was not served with this summons [R.34, 28-29]

OnMay 8, 2003, FCSO filed aMotion for Default, and provided a copy of the
Motion to Rosenblum. [R.7] The Motion was not provided to Hannah. [R.7] On
May 9, 2003, Rosenbluminformed FCSO attorney Nowell that he had not had any
contact with Hannah or anyone in his family and that he did not represent Hannah
in this matter. [R.26] Following receipt of this letter, FCSO obtained an Order
finding probabl e cause (dated May 15, 2003), aNotice of Filing Proof of Publication
(dated May 16, 2003), and an order of Default (dated May 21, 2003). [R.8, 9; A.6]
Despite being informed by Rosenblum that he did not represent Hannah, all of these
documentswere sent to Rosenblum, and not to Hannah. [R.8,9; A.6] Atnotimewas
Hannah noticed of any of these events. [R.8, 9; A.6] Upon receiving these filings,
Rosenblum again contacted Nowell to remind him that he had not filed a notice of
appearance in Hannah's case and did not represent him in this matter. [R.27] On
June 2, 2003, FCSO moved for an entry of Default Final Order of Forfeiture, which
the court granted on June 16, 2003. [R.12-14]

On or about February 11, 2008, Hannah, pursuant to Florida Rule of Civil
Procedure 1.540(b), filed aMotion for Relief from Final Judgment seeking an Order

vacating the June 16, 2003, Final Order of Forfeiture, and seeking the immediate



releaseof hisseized property. [R.15-21] Specifically, Hannah arguedthat the Final
Order of Forfeiture is void as a result of improper notice, violating Hannah's
substantivedue processrights. [R.15-21, 48-87] More specifically, Hannah argued
that, after he properly requested an adversarial preliminary hearing, FCSO failedto
set one or provide him notice of any further proceedings, and communicated only
with an attorney not representing Hannahin this matter. [R.15-21, 48-87] Hannah
argued also that the summons alleged to have been personally served on him at St.
Johns County Detention Facility could not cure the lack of proper notice because it
too wasinsufficient asit did not include the Order of probable cause findings. [R.48-
87] Following a hearing on June 9, 2008, the court denied Hannah's Motion for

Relief from Final Judgment. [R.87] This timely appeal follows. [R.40]



STANDARD OF REVIEW
On appeal, the “standard of review of an order ruling on a motion for relief
fromjudgment filed under Florida Rule of Civil Procedure 1.540(b) iswhether there
has been an abuse of the trial court’s discretion.” Snipes v. Chase Manhattan

Mortgage Corp., 885 So. 2d 899, 900 (Fla. 5th DCA 2004).



SUMMARY OF ARGUMENT

A partyisentitled to relief on a motion for relief from final judgment if the
final judgmentisvoid. Inaforfeiture proceeding pursuantto the Florida Contraband
Forfeiture Act, the seizing party’s failure to comply with the provisions of the Act
rendersaresulting final order of forfeiturevoid. Specifically, wherethe seizing party
failstoset anadversarial preliminary hearingwithi nthestatutory time frameafter one
has been properly requested, or where the seizing party failsto provide proper notice
of forfeiture proceedings, a final order of forfeiture isvoid.

Derrel Hannah properly requested an adversarial preliminary hearingfollowing
law enforcement’ s seizure of his $92,740.10. Despite this request, and in violation
of the Florida Contraband Forfeiture Act, the seizing agency failed toset thishearing.
The seizing agency then directed al notification and communication on Hannah's
case not to Hannah as requested, but to an attorney who did not represent Hannah in
this matter, and who lacked any authority to act on Hannah's behalf. Because the
seizing agency failedto set an adversarid preliminary hearing and failed to provide
proper notice to Hannah on his forfeiture proceedings, the sezing agency faled to
comply with the Florida Contraband Forfeture Act, and the court’ s resulting Order
of Forfeitureisvoid. Asthecourt’ sFinal Order of Forfeitureisvoid, thelower court

abused its discretionin denying Hannah's Motion for Rdief from Final Judgment.



ARGUMENT

l. Thelower court erred in denying Hannah’s M otion for Relief from Final
Judgment because the Final Order of Forfeitureisvoid.

Pursuant to FloridaRuleof Civil Procedure 1.540(b)(4), aparty may seek relief
fromafinal order of thecourt if that final order isvoid. SeeFl. R. Civ. P. 1.540(b)(4).
A party alleging such may do so at any time, asavoid order is anullity that creates
no binding obligation onthe parties involved. See Griesel v. Gregg, 733 So.2d 1119,
1121 (Fla. 5th DCA 1999). If afinal order isvoid, thetria court has no discretion,
and isobligated to vacate the order. See Horton v. Rodriguez Espaillat y Asociados,
926 So. 2d 436, 437 (Fla. 3d DCA 2006)(citing Dep’t of Transp. v. Bailey, 603 So.
2d 1384, 1386-1387 (Fla. 1st DCA 1992). Denia of amotion for relief from afinal
order that isvoid warrants reversal and remand by the appell ate court. See Coldiron
v. Seminole County Sheriff's Office, 974 So. 2d 1199, 1200 (Fla. 5th DCA 2008),
Griesel v. Gregg, 733 So. 2d 1119, 1121 (Fla. 5th DCA 1999).

Flagler County Sheriff’'sOffice (FCSO) failed to comply withtherequirements
of the Florida Contraband Forfeiture Act by failing to set an adversarial preliminary
hearing as properly requested by Hannah, and by failing to provide proper notice of
forfeiture proceedings against Hannah. This rendered void the June 16, 2003, Final
Order of Forfeiture concerni ng Hannah' s property, intheamount of $92,740.10, U.S.
currency. Because that Find Order is void, the lower court erred in denying

7



Hannah's Motion for Relief from Final Judgment, and reversal and remand of that

decision is warranted.

A. TheFinal Order of Forfeitureisvoid becauseHannah timely requested an
adversarial preliminary hearing on the matter, but the seizing agency
failed to set the hearing within the statutory time frame.

When property isseized pursuant to the FloridaContraband Forfeiture Ad, the
person entitled to notice under that Act must be noticed of hisright to a post-seizure
adversarial preliminary hearing to determine the existence of probable cause to
believe that the property has been or is being used in violation of the Act. See Fla
Stat. 8§ 932.701, 932.703. If such a hearing is requested, the request must occur
within 15 days after receiving notice, and must be made in writing to the seizing
agency. See Fla. Stat. § 932.703. “The sdzing agency shdl set and notice the
hearing, which must be hdd within 10 daysafter the request is received or as soon
as practicable thereafter.” Fla. Stat. § 932.703(2) (a).

Here, the seizing agency, Flagler County Sheriff’s Office (FCSO), properly
notified Hannah of the Notice of Forfeiture of the money seized and his right to
request a post-seizure adversarial preliminary hearing. Upon receipt of that notice,

and in full compliance with the requirements of the Horida Contraband Forfeiture

Act, on April 2, 2003, Hannah provided histimely written request to FCSO attorney



Sidney Nowell seeking a post-seizure adversarial preliminary hearing. Because
Hannah properly requested an adversaria preliminary hearing, FCSO was then
obligated to set the hearing within 10 days, or as soon as practicable thereafter. See
Fla. Stat. §932.703(2)(a). However, astherecord reflects, no such hearing wasever
held prior to the court’sentry of aFinal Order of Forfeiture, much lesswithin 10 days
of Hannah' s request.

In Murphy v. Fortune, the First District Court of Apped explained the
importance of a seizing agency’s burden to hold an adversaria preliminary hearing
within 10 days of arequest for such, or as soon as practicable thereafter:

Florida law is clear. Once a post-seizure adversarial hearing is

requested, the seizing agency must set and notice the hearing, and the

hearing must be held within ten days after the requed isreceived or as

soon as practicable thereafter. Any exception to the rule that a post-

seizure adversaria hearing must be held within ten days of the

clamant’s request, as contemplated by the language “or as soon as

practicable thereafter” islimited to extraordinary circumstances.

Murphy v. Fortune, 857 So. 2d 370, 371 (Fla 1¢ DCA 2003)(intemal citations
omitted).

TheCourt held that, “at the expiration of theten daysfollowing Murphy’ srequest for
a hearing, the Sheriff’s Department’ s lawful authority to retain the seized currency
expired.... To hold otherwise would result in a denid of Murphy’s right to due
process.” Id. at 372.

In the present case, because FCSO failed to comply with the requirements of

9



the Florida Contraband Forfeiture Act by failing to hold the requested adversarial
preliminary hearing, the Final Order of Forfeiture isvoid, and Hannah should have

been entitled to relief on his Motion for Relief from Fnal Judgment.

1. Hannah did not waive the statutory time frame in which to have an
adversarial preliminary hearing.

After properly requesting an adversarial preliminary hearing, at no time did
Hannah waive his statutory right to have that hearing held within 10 days, or as soon
as was practicable thereafter. FCSO argued that it relied on awaiver of thistime
period by attorney Jerome Rosenblum, however that reliance is both misplaced and
unreasonable, as Rosenblum had no authority to act on Hannah's behalf.

An attorney has the authority to act on behalf of aclient only if that attorney
Is the attorney of record. See Fla. R. Jud. Admin. 2.505(h). To be the attorney of
record, the attorney must file a pleading on behalf of the client, file a notice of
appearance, or act as substitution counsel with the consent of both the client and the
court. SeeFla. R. Jud. Admin. 2.505(g). If an attorney is not the attorney of record,
he lacks authority to act on behalf of a party in court proceedings.

On April 14, 2003, vialetter to FCSO attorney Nowell, attorney Rosenbl um,

purported to cancel Hannah's scheduled adversarial preliminary hearing, and waive

10



Hannah' s right to have that hearing within the statutory time period. However, at no
time was Rosenblum ever retained by Hannah, nor did Rosenblum have any authority
to act on Hannah' sbehalf. In that | etter, Rosenbluminformed Nowell that he had not
contacted Hannah or filed a notice of appearance in his case. Based on this, Nowell
should have known that Rosenblum was not Hannah’ sattorney of record, and tha he
lacked any authority to act on Hannah’'s behalf. As such, Nowell could not have
reasonably relied on Rosenblum’swai ver.

Because FSCO cannot reasonably rely on thewaiver of astatutory right by an
attorney lacking any authority to give suchawaiver, therewas nowai ver of thistime
period in Hannah's case and FCSO'’s failure to set the requested adversarial

preliminary hearing within ten days rendered void the Final Order of Forfeiture.

2. Hannah’sfailureto fileany further response after hisinitial request for
an adversarial preliminary hearing doesnot relieve the seizing agency of
itsobligation to set an adversarial preliminary hearing asrequested.

In section B(2) of thisargument, thisbrief addressestheissue of Hannah' slack
of proper notice under the Florida Contraband Forfeiture Act. However, even
assuming arguendo that FCSO provided proper notice to Hannah of the forfeiture

proceedings against him, Hannah' sfailureto filearesponse in additionto hisinitial

request for an adversarial preliminary hearing did not relieve FCSO of its obligation

11



to set such a hearing.

On April 2, 2003, Hannah provided his proper request for an adversaria
preliminary hearing. FCSO argued that, because Hannah failed to provide aresponse
to the Complaint of Forfeiture (which it argues it provided to Hannah on April 14,
2003, and which is addressed below in section B(2)), Hannah was not entitled to an
adversarial preliminary hearing beforethe court could enter afinal order of forfeiture.
Hannah was, however, entirely reasonable in not responding to FCSO’s Complaint
of Forfeiture.

Inits Complaint of Forfeiture, filed on April 10, 2003, FCSO stated that it had
requested an adversarial preliminary hearingto be schedul ed within ten daysfromthe
date of the Complaint, or as soon as practicable thereafter. Although the summons
attached to this Complaint stated that Hannah had to filearesponse to the Complaint
within twenty days, his failure to do so was entirely within reason. Hannah had
already requested this same adversarial prdiminary hearing, and requested that hebe
notified when the hearing was to be scheduled. This Complaint is the first
correspondence Hannah received following his request, and it did not schedule a
hearing, but rather only reiterated that ahearing needed to beheld. Hannah couldnot
have provided any responseto the Complaint that was different than the responsehe

provided initially on April 2, 2003. FCSO sdtill had its obligation to set the

12



adversarial preliminary hearing within tendays of Hannah’srequest, and it failed to
do so. Assuch, theFinal Order of Forfeiturewasvoid, and thetrial court erred in not

granting Hannah’s Motion for Relief from Final Judgment.

B. TheFinal Order of Forfeitureisvoid because, after providingto Hannah
theinitial Noticeof Forfeiture, theseizingagency failed to provideHannah
with pr oper notice of the forfeiture pr oceedings against him.

__ Although FCSO'’s initial Notice of Forfeiture to Hannah was proper, FCSO
directed all further communicaionsto anincorrect address, thereby depriving Hannah
of proper notice of the forfeiture proceedings against him. FCSO could not have
reasonably believed the address it used for purposes of notification to be correct
because Hannah had specifically provided his correct address for purposes of
notification, because FCSO had actual knowledge of Hannah' sactual location during
the pertinent timeperiod, and because the address used wasthat of an attomey clearly
lacking any authority to act on Hannah's behalf.

1.  After providing to Hannah the initial Notice of Forfeiture, the seizing
agency directed all further communications to an incorrect address,
depriving Hannah of proper notice of the forfeitur e proceedings against
him.

On March 20, 2003, FCSO provided proper Noticeof Forfeitureto Hannah. In

response and in full compliance with the Natice of Forfeiture, Hannah made his

13



timely request for a post-seizure adversarial hearing, stating specifically that notice
of thedate and time for thisand any proceedings should be sent to his Miami address
(where FCSO sent Hannah the initial Notice of Forfeiture). Despite this specific
statement of a proper address for future communications, FCSO directed all future
communications to an incorrect address.

Uponreceipt of Hannah' srequest for anadversaria preliminary hearing, FCSO
filed its Notice of Hearing with the court, setting that hearing for April 14, 2003.
Despite Hannah' s statement that notice of the date and time for this hearing should
be sent to hisMiami address, FCSO did not send notice to Hannah at thisaddress, and
instead sent notice to attorney Jerome Rosenblum of Hollywood, Florida, an atorney
who, as explained above, had not been retainedto represent Hannah and who did not
have authority to act on Hannah's behalf. When Rosenblum then received FCSO's
Motionfor Default, Rosenbluminformed Nowell that he had not had any contact with
Hannah or anyonein hisfamily, and that he did not represent Hannah in this matter.
FCSO then obtained an Order finding probabl e cause (dated May 15, 2003), aNotice
of Filing Proof of Publication (dated May 16, 2003), and an order of Default (dated
May 21, 2003), and, despite the clear statement from Rosenblum that he was not
Hannah's attorney, FCSO sent all of these documents to Rosenblum only. Hannah

recelved no notice of any of these events. Y et again, Rosenblum contacted Nowell

14



to remind himthat he had not filed a notice of gppearance in Hannah's case, and did
not represent him in this matter.

Moreover, during the pertinent time period inwhich notification wasbei ng sent
to Rosenblum, FCSO had actual knowledge that Hannah wasthen incarcerated at St.
Johns County Detention Facility. Specifically, Rosenblum-by way of letter to FCSO
in which he stated that he has not contacted Hannah or filed anotice of appearance-
stated that Hannah was incarcerated in St. Johns County.

Here, following FCSO’sinitial Notice of Forfeiture, Hannah failed to receive
proper notice of any forfeiture proceedings against him. FCSO instead sent all
communicaionsto anincorrect addressthat it could not have reasonably believedto
have been correct: Itwas unreasonablefor FCSO to fail to provide notice to Hannah
at the address herequested specifically, or to provide noticeto Hannah at St. Johns
County Detenti on Facility, where FCSO had actual knowledge he was incarcerated
during the pertinent time period. It wasunreasonablealso for FCSO tocommunicae
with Rosenblum asthough hewereHannah' sattorney when Rosenblum clearly stated
that he had not contacted Hannah or filed a notice of appearance. FCSO’ s continued
communication with Rosenblum about Hannah following Rosenblum’ s unequivocal
statement that he did not represent Hannah was also unreasonable.

Where a defendant fails to receive proper notice of proceedings because

15



notification was sent to an incomrect address, the final order based on those
improperly-noticed proceedings is void. See Greisel v. Gregg, 733 So. 2d 1119,
1121-1122 (Fla. 5th DCA 1999)(finding that, where a plaintiff knew that the
defendant’ s correct address was in Germany yet continued to provide notice to an
incorrect address in Orlando, Florida, notice was improper and the resulting final
order was void).

Because FCSO failed to provide proper notice to Hannah of the forfeiture
proceedings against him, the Final Order of Forfeiture is void, and Hannah should

have been entitled to relief on his Motion for Relief from Final Judgment. Seeid.

2.  Theseizing agency never cured its notice deficiencies.

Inaletter to FCSO attorney Nowell fromJudge Hammond, thejudge presding
over Hannah's forfature proceeding, Judge Hammond informed Nowell that,
“[h]aving reviewed the complaint for forfeiture in [Hannah's] case, the Court has
been unable to verify that the notice required by the statute has taken place.” Judge
Hammondthen specified that, under the FloridaContraband Forfeiture Act, “ oncethe
probabl e cause determination has been made, the complaint and the probabl e cause
determination should be served as original process.” [A.4-5]

FCSO has argued that it satisfied itsnotice requirements by providing notice

16



to Hannah in the form of asummons served personally on Hannah on April 14, 2003.
Thisargument, however,isflawed. Firg, therecord doesnot reflect that Hannah ever
received this summons, as his affidavit stated that he did not and the summons
contains no signature of receipt or any indication of what, if anything was attached
to the summons, and second, even if this service did occur, it was insufficient under
the Florida Contraband Forfeiture Act. Specifically, as outlined by the judge, to be
sufficient, the summonswoul d have had to have provided Hannah with thecomplaint,
an affidavit supportingthe complaint, and the probable causefindings. See Fla. Stat.
8§ 932.704. The probable cause findings could not have been attached with the
complaint on the alleged April 14, 2003, service, as the Order of probable cause
findings did not exist until May 15, 2003. As such, this alleged service could not
have satisfied the noticerequirementsunder the Florida Contraband Forfeiture Act.

AsFCSO never cured its notice deficiencies, notice remained improper under
the Florida Contraband Forfeiture Act, and the resulting Order of Forfeitureisvoid.
As such, the trial court erred in denying Hannah's Motion for Relief from Final

Judgment.

CONCLUSION
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__Intheforfeture proceedings concerning Derrel Hannah's seized money, the
seizing agency failed to comply with the requirements of the Florida Contraband
Forfeiture Act, thereby rendering void the court’ s Final Order of Forfeiture. Because
the Final Order of Forfeiture is void, the lower court ered in denying Hannah's
Motion for Relief from Final Judgment. Assuch, Hannah respectfully requests this
Honorable Court to reverse the lower court’s denial of Hannah's Motion for Relief
from Final Judgment.
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