UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
GAINESVILLE DIVISION
JOHN RICHARD KNOCK,
Petitioner
VS. Case No. 6:04-cv-1452-ORL-31KRS

UNITED STATES,

Respondent

PETITIONER KNOCK’SREPLY TO GOVERNMENT'SANSWER

Pursuant to Rule 5 and this Court’ s order JOHN RICHARD KNOCK hereby
files his reply to the Government’s answer to Knock’s petition under 28 U.S.C. §
2255.
Issuel - Madrid Plea Agreement

The Government argues that the admission of the Madrid pleaagreement was
harmlesserror, basing thisassertion on astatement in the Eleventh Circuit’ sdecision
in Madrid's appeal that it was harmless error as to Madrid to introduce hearsay as
to hisown inculpatory plea agreement, and refers to this statement fromthe Madrid

decisionas“law of the case.” [ Government Answer, hereinafter referredto as“GA,”

p. 3]



Obviously adecisioninMadrid’ sappeal cannot belaw of the caseasto Knock.

Even if Knock had joined in Madrid’ sissueon appeal, which hedid not do, it
still would not be law of the case, because there is no identity of issues.

Theissueraised by Madrid on appeal asto the admission of hispleaagreement,
was a hearsay objection to the admission of hisown guilty plea. Asidefrom the fact
that that was a frivolous argument - at least prior to Crawford v. Washington' - that
IS not the issue being rased by Knock in his habeas petition.

Our argument, the merits of which the Government does not address,? is that
theadmission of anon-testifying co-defendant/co-conspirator’ sguilty pleawasplain
error - not because of hearsay but because of the denial of Knock’s right to cross-
examine Madrid and becausethe Eleventh Circuit has repeatedly ruled that the plea
agreement of anon-testifying coconspirator isinadmissible per se. Asthe Eleventh
Circuit has squarely hdd, this constitutes plain error because of the danger that the

jury will abdicate its responsibility and regard the matter of the guilt of the

! Crawford v. Washington, 541 U.S. 36 (2004).

? By failing to respond to the merits of Knock’s argument, we contend that
the government has waived this issue and has conceded the merits, and onthis
basis alone, Knock should prevail. Riverside Press, Inc. v. N.L.R.B., 415 F.2d 281,
284-285 (5" Cir. 1969) (“The company, however, though preserving its rights to
raise such issues by objecting before the NLRB, did not choose to press them
before us, either by brief or oral argument. So far asits petition to review and set
aside is concerned, this was awaiver. (footnote omitted))
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coconspirator as being settled and the tria as aformality:

In evaluating the judgés determination [to admit the guilty plea of the
non-testifying co-conspirator], it must be remembered that ajury "has
an obligation to 'exerdseits untrammel ed judgment upon the worth and
weight of testimony' and to 'bring i n its verdict and not someone else's.’
" United Statesv. Sorondo, 845 F.2d 945, 949 (11th Cir.1988) (quoting
United Sates v. Johnson, 319 U.S. 503, 519, 63 S.Ct. 1233, 1241, 87
L.Ed. 1546 (1943)). Where evidence of a coconspirator's conviction is
admitted, however, ajury may abdicate its duty. "The jury may regard
the issue of the remaining defendant's guilt as settled and the trial as a
mereformality." Griffin, 778 F.2d at 711. For thisreason, the admission
of guilty pleas or convictions of codefendants or coconspirators not
subject to cross-examination i sgenerally considered plain error. United
Sates v. McLain, 823 F.2d 1457, 1465 (11th Cir.1987) (citaions
omitted).

United States v. Eason, 920 F.2d 731, 734 (11" Cir. 1990)(footnote omitted)

This error and this argument was never presented to the Eleventh Circuit, so
it Is incorrect to assert or even suggest that any statement in the Eleventh Circuit
decision could be law of the case for thisissuein this habeas.

Because the issue was not presented to the Eleventh Circuit it would be error
to assume that the same harmless error result would have been reached had thisissue
been presented. Wha is overwhelming evidence in one context is not necessarily
overwhelminginanother. The Eleventh Circuit wasnot presented with any harmless
error analysis asto Knock’s convictions and no such arguments were made.

The Eason court was corred that advising the jury that a non-testifying



coconspirator has pled guilty makes any trial afutile exercise.

Regarding the prejudice fromthis error, it isfacile and wrong to say that the
evidence was overwhelming as to Knock. One obvious indicator of thisis that the
jury was out for over 20 hours. And if the government is correct that the drug laws
have no extraterritorial effect, then the evidence of United States drug activity was
limited to 21987 and a 1988 | oad of marijuana and hashish and then a1993 |oad that
the government itself concedes that Knock was not involved in. [GA p. 35]

Thisleavestheevidence of any United States crime by Knock to the 1987 and
1988 conduct, summarized by the Government in its brief [hereinafter referred to as
“GB”] to the Eleventh Circuit as follows:

In 1987, pursuant to Knock and Duboc's direction, Julie Roberts

organized an offload crew which unloaded 30 tons of hashish from a

mothershiponto another vessel and transported itinto the San Francisco,

Cdlifornia, area. (R821-192- 195, 198-211). The drugs were taken to

Madrid's nearby property, where Knock, Madrid and Roberts's

boyfriend's sonsrepackaged the drugsfor distribution. (R821-208-215;

R877-12-19, 25-26, 31, 39-47). Buxton and various of his underlings

distributed the drugs throughout the United States. (R821-212-13;

R877-47-48, 134-35, 170-71).

In 1988 Knock and Duboc oversaw the importation of a 56 ton load of

marijuanaand hashish 1988 into San Francisco which was seized by law

enforcement. (R821-222-24; R877-111; R893-3-12; R900-90).

There was no further violation of United States drug statutes by Knock after

theMay 1988 seizure of theload in San Francisco. Thisisthe point the government’s



own witnesses made when they testified that Knock was no longer willing to do
business in the United States.®

Therefore it simply is not true that the evidence against Knock was
overwhelming - rather it was aclose case - which may have come down to nothing
morethan Julie Roberts uncorroborated testimony that Knock continued to supervise
the attempts to collect the outstanding $20 million dollars from the 1992 Canadian
load - evidence which is not even legally relevant if the government is correctin its
belated change of position that the United States drug statutes do not apply
extraterritorially.*

Bruton

The government’s discussion of Bruton is not relevant to the Madrid plea
agreementissue. [GA p. 3] Knock isnot raising aBruton objection. Thegovernment
statesthat it was not error to admit the Madrid Plea Agreement in Knock’ strial [GA

p. 27] citing astring of Bruton cases. (Richardson v. Marsh [Bruton], United Sates

¥ Thisin turn leads directly to the statute of limitations defense - which
clearly wasdefeated by thecourt’s jury instruction that:

If adefendant isinvolved in an on-going conspiracy to violate United

States law, he does not withdraw from the conspiracy simply by

moving his activities to aforeign country.

* The significance of the Canadian evidence for Knock was that the
Canadian evidence may have been the only credible evidence to convince the jury
that Knock continued in the conspiracy after 1987-88.

5



v. Thayer [Bruton claim], United States v. Taylor [Bruton], United States v. Brazel,
[Bruton], United Statesv. Garrett [ Bruton], and United Satesv. Satterfield [Bruton])

These cases and the government’s Bruton argument miss the point.

The government findly cites United States v. McLain, 823 F.2d 1457, 1464-
66(11th Ci3. 1987), acase Knock relied uponin hismemorandum of law, and argues
that under McLain admission of a redacted plea agreement of a non-testifying
codefendant can be appropriate.° However, the circumstance which made it
permissiblein that case was thedefense counsel’s strategic decisionto open the door
to the admission of the plea agreement, and his strategy of using the plea agreement
aspart of hisdefense. Therewasno objection to the admission of the pleaagreement.

Finally, an unspoken but decisive difference in Knock’s case is that Madrid
was not available to be called as a witness by either the government or Knock,
whereas the co-defendants in question in McLain were on the government’ s witness
list and could have been call ed by either party.

Jury Instruction

Althoughthe court instructed thejury that the Madrid Plea Agreement “in and

of itself” did not establish Knock’ sguilt[GA p. 4], that was the wrong instruction to

®> Of course McLain was reversed in part for the admission of another non-
testifying codefendant’ s plea agreement, thevery error of which Knock complains.
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give. Noinstruction couldbe correct becausethe Madrid Plea Agreement wassimply
not admissible, but given that the court admitted it, the correct instruction, had the
admission been correct, would have been that the jury not consider the Madrid Plea
Agreement as evidence against Knock whatsoever.

But, asthe Eleventh Circuit noted in Eason, thereisno presumption that ajury
would heed such an instruction, rather, according to the Eleventh Circuit, the
presumptionis that the jury would not follow itsinstructions and instead would see
thetrial asamereformality based on the admission of aguilty pleaof anon-testifying
coconspirator.

Admissible versus I nadmissible Plea Agreements

Kennedy’ s acknowledgment of the VVacca and Martenyi plea agreements was
correct and hasno bearing onthisquestion. Both VVaccaand Martenyi testified at trial
and were cross-examined, thus their plea agreements were properly admitted - but
there should have been a corresponding instruction asto the use of that evidence, and
there was not. [GA p. 4]

Thegovernment pointsout that Duboc’ sconvictionwas a so spread beforethe
jury, aswell as hisfalse cooperation, and $50,000,000 forfeiture. [GA p. 5] That too
was error. It should not have been admitted for the same reasons urged aganst the

admission of the Madrid Plea Agreement, and we ask the court to consider the



admission of the DuBoc conviction as additional evidence of the error complained
of inIssuel.

Miscellaneous

The fact that Kennedy raised numerous objections other than the correct
objection to the admission of the Madrid Plea Agreement [GA p. 4] isirrelevant to
the determination whether Kennedy was ineffective for failing to assert the legally
correct objection under Eason.

Daar’s Strategy

Likewise, what Daar as counsel for Madrid did in responseto the Madrid Plea
Agreement isirrelevant to Knock's claims. [GA p. 4]

|AAC Based on Failureto RaiseMadrid Plea Agreement | ssue on Appeal

The government argues that Kennedy “did not take action no competent
counsel would take by winnowing his arguments [on apped] to exclude such a
clam.” [GA p. 29] It hardly qualifies as competent winnowing to raisethe adverse
spousal privilege issue - an issue directly foreclosed by binding Supreme Court
precedent - and instead fail to raise an issue aready held by our Circuit to constitute
plainerror. It hardly qualifies as winnowing to rase the conflict of interest issueon
direct appeal when you were the very attorney who counseled in favor of waiver of

the conflict at the district court and indeed brought in special counsel to argue that it



would be error for the court to not permit the waiver.

Instead, had Knock’ scounsel properly persistedin hisconfrontationobjection,
then the admission of the plea agreement would additionally have been reversible
error under Crawford v. Washington asexplained in Knock’ sinitial memorandum of
law. The government asserts without explanation that Crawford would have no
impact on aconfrontation objection, then proceedsto elideinto alack of retroactivity

argument.®

® See United States v. Jones, 371 F.3d 363, 368-369 (7" Cir. 2004):

The Bruton line of cases dealswith situations in which the confession
of one defendant is offered at ajoint trial where the gatement is
redacted to omit any explicit reference to the co-defendant and the
jury isinstructed to consider the statement only against the declarant.
Id. Here, Rock, the declarant, was not present at thetrial, so his
confession was obvioudy intended to be used against Jones. Until
recently, cases interpreting the Confrontation Clause required that a
co-conspirator's satement incriminating the defendant contain "
‘particul arized guarantees of trustworthiness' such that cross-
examination would be of margind utility in determining the
truthfulness of the statements." United States v. Ochoa, 229 F.3d 631,
637 (7th Cir.2000) (quoting Lilly v. Virginia, 527 U.S. 116, 134 & n.
5, 136, 119 S.Ct. 1887, 144 L.Ed.2d 117 (1999)); see also Ohio v.
Roberts, 448 U.S. 56, 66, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980). As
discussed below, we have doubts about the reliability of Rock's
confession, and we question whether it would satisfy this standard.
But since the partiesfiled their supplemental briefs, the Supreme
Court issued its opinion in Crawford v. Washington, 541 U.S. 36, 124
S.Ct. 1354, 158 L.Ed.2d 177 (2004). Crawford holds that "the Sixth
Amendment demands what the common law required: unavailability
and a prior opportunity for cross-examination.” 1d. at 1374. Crawford
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AlthoughKnock assertsthat Crawfordisretroactive, cf. Bockting v. Bayer, 399
F.3d 1010 (9" Cir. 2005) (Crawford retroactive for purpose of timdy first 2255); see

alsoLavev. Dretke,  F.3d___,2005WL 1581090 (5" Cir. July 7, 2005) (granting

COA on issue of retroactivity of Crawford rule), his argument is not dependant on
retroactivity, rather he arguesthat Knock’ s decision was not final on direct appeal at
the time Crawford was decided and had Knock’ s appellate counsel merely persisted
in his well founded confrontation argument he would have been entitled to the
application of Crawford on his direct appeal.

However, we reiterate that it is our view that Crawford is retroactive and
appliesto thispetition, reinforcing our argument in Issue | generally thatit waserror
to admit the Madrid Plea Agreement when Madrid was not available as awitness for
Cross-examination.

Issuell - Statute of Limitations
The government argues that the only difference between the first Knock

indictment and the supersedi ng indictment was the extens on of the applicable time

curtails the inquiry into a statement's reliability by holding that "the
only indicium of reliability sufficient to satisfy constitutional
demands is the onethe Constitution actually prescribes:
confrontation.” Id. Jones never had an opportunity to cross-examine
Rock and thus, under Crawford, no part of Rock's confession should
have been alowed into evidence.
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period by alittle over two years.

Knock argues that the superseding indictment expanded the scope of the
charged conduct, thereforethe government did not get the benefit of theruleallowing
thetacking on totheoriginal indictment datefor purposes of the statute of limitations
- and this in turn has two consequences - first, that the withdrawal defense relates
back to an earlier date, afive year earlier date - the statute of limitations date under
the original indictment - and second, that the superseding indictment itself is subject
to a statute of limitations defense.

The government seeks to minimize the expansion of the scope of the
superseding indictment by stating that the superseding indictment merely expanded
the temporal scope of the indictment by over two years. [GA p. 5] That is so, of
course, but the question is what conduct occurred during those two years that the
government added to the indictment and proof of the case? Theindictment itself was
a bare bones, three page document, which did not purport to provide a bill of
particularsasto the charged conduct, instead thetrial served that purpose, and at trial
theconduct alleged inthefollowing two yearsdramatical ly expanded the scopeof the
originally charged conspiracy.

The GB summarizes much of this evidence,

In March of 1994 Roberts met with Madrid, who was still out on bond,
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in New Mexico. (R875-95-96) While Roberts was in New Mexico,
Duboc informed her by telephone that he was going to Hong Kong to
clean out his accounts before the authorities arrived, and if anything
happened to him Knock would be taking over the collections from
Rogerson. (R875-96). On March 10, 1994, Duboc wasindicted, and on
March 25, 1994, hewasarrestedin Hong Kong. (R2; R878-24- 28). The
next day Knock called Robertsin New Mexico at anumber Roberts had
given Duboc. (R875-96-99). Knock gave Roberts various numbers at
answering serviceswhere he could be contacted and told Robertshewas
taking over the collectionof themoney and he wanted to keep in contact
with her. (R875-96-99; R876-97-98).

For about six months Roberts continued to attempt to cdlect the
$20,000,000.00from Rogersonand continuously reported her effortsto
Knock. (R875-102-03, 107-08; R876-97-102). Knock, Madrid and
Darmonmade suggestionsto Roberts about methodsto induce Rogerson
to pay the money. (R875-102-04; R876-97-102). Madrid went with
Roberts and personally met with Rogerson on one occasion and
attempted to induce him to pay the money he owed. (R875-104; R876-
97-102). With Madrid's knowledge, Roberts made plans to keep up to
$7,000,000.00 for herself but continued to try to collect the money for
Knock and Madrid. (R875-102-05).

Roberts decided she would eventually turn herself in; she stopped
actively trying to collect themoney; but she kept in contact with Knock
and Madrid about collecting the money. (R875-108-111). Roberts
moved to Spain where shewas joined by Madrid who had jumped his
bond in Canada. (R875-108- 110; R879- 134-39). Madrid later went to
Mexico, where on May 10, 1996, pursuant to information provided by
thethen-cooperating Roberts, hewasarrested at therequest of Canadian
authorities. (R879-134-39). Roberts surrendered to authorities in
February of 1996, and on April 11, 1996, under law enforcement
surveillance Roberts, wearing a recording device, met with Rogerson.
(R875-108, 115-121; R879-140-44; GX-152A&B). At that meeting
Rogerson discussed hisrole in the conspiracy, the money he owed and
that Madrid had met with him several times. (R875-120-21;
GX-152A&B).

12



Thisevidence primarily related to a Canadian load, the 1992 V ancouver | oad,
that the government now asserts was not part of the charged conspiracy, because the
government now argues that there is no extraterritoriality to the United States drug
laws. Inany event, this certainly anounted to an expansion of the charged conduct
to an extent sufficient to trigger a new statute of limitations under Ratcliff.

But perhaps most important, the superseding indictment added Madrid to the
indictment. Intheinterim, between thefirst and second indictments, the government
had persuaded the Canadians to encourage Madrid to enter into the complained of
Canadian pleaagreement [July 22, 1996], which put Madrid, of course, but Knock as
well, inanimpossible position in defending their cases. Thiswasastrategic coup on
the part of the government that certainly expanded the scope of what Knock had to
deal with far beyond anything contemplated by the original indictment.

Obviously the failure to raise a well founded statute of limitations defense
would beineffectiveassi stance of counsd and particularly so onthefactsof thiscase.
Whether the limitations date was five years later than the court instructed the jury,
when a defense was withdrawal and statute of limitations, and when there was no or
virtually no evidenceof Knock’s participationinthealleged conspiracy as of thelater
date, was obviously prejudicial to this defense and the court cannot have confidence

beyond areasonabl edoubt that the outcome of thetrial would have beenthe samehad
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the correct limitations instruction been given.
Issuelll - Concession of Guilt

Thegovernment now arguesfor thefirst timethat nather 88 841 nor 846 apply
extraterritorially. Thegovernment flatly argued the contrary positionatrial. [ Docket
630] The government now assertsthat it“conceded that 88 841 and 846 do not apply
extraterritorially...“ [GA p. 6] Thisisnot correct. Thegovernment never conceded
lack of extraterritoriality - rather without explanation other than stating that the law
was “unclear” the government withdrew its proposed extraterritoriality instruction.
[R900-122; R884-70-71] Clearly thiscourt had concerns- concernsthat Kennedy had
misargued the law in his opening statement - prompting this court to issue its own
order [Docket 609] in which this court suggested that 88 841 and 846 applied
extraterritorialy.

After thiscourt’s order [Docket 609] and the government’ s response[Docket
630], Kennedy wasin no position to ask for and we submit this court would not have
given the reciprocal instruction - which iswhat Kennedy argued in opening - that it
was not a crime for Knock to continue his drug businessin Canada. Instead Knock
ended up being hit with awithdrawal specid instruction that told thejury that moving
your drug businessto aforeign country is not withdrawal. That was pretty muchthe

end of the case.
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Additionally, we submit that itis a Due Processviolation for the government
to take inconsistent positions at the same court on the sameissue. Evenin its brief
on direct appeal, the government referred to the Canadian activity as part of “the
conspiracy,” seee.g., “ At that meeting Rogerson discussed hisroleinthe conspiracy
... " [GB supra; emphasis supplied|

The government suggests that Knock’s counsel’s argument and theory of
defense was a classic strategic decision - the decision to concede the Canadian drug
activity, etc. [GA 34] That is not the end of the analysis, however, but only the
beginning. That a choice is astrategic choice does not of course shield the choice
from an IAC claim. Instead the court must decide whether the choice was a
reasonabl echoicethat competent counsel would havemade. Wesubmitthat it cannot
be a reasonable choice to concede quilt - particularly when that concession is
premised on a mistaken understanding of the controlling law.

IssuelV - Money Laundering Count

The government omits to state that the indictment alleged that the money
laundering conspiracy commenced January 1982. The government concedes, as it
must, that the money laundering conspiracy statute under which Knock wasindicted
did not take effect until 1992.

It cites as authority for its proposition that it was permissible to indict Knock
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for acrimethat did not exist, United States v. Hersh, 297 F.3d 1233, 1244 (11™ Cir.
2002). Hersh, in turn, cites more cases, but they all share this distinguishing factor -
inHershthecrimeat issuealready existed, but the statuteasalleged in theindictment
had been amended. Hersh itself acknowledged that the issue was the increase in
punishment for acrimealready inexistence, and that increased punishment was held
to not violate the ex post facto clause for a continuing offense crime. That has no
parallel to Knock’s indictment, which indicted Knock for anon-existent crime.’
IssueV - Evidence of Foreign Importations

The government belatedly argues that the evidence of foreign drug
importations was admissible under Rule 404. |f that had been the government’s
theory of the case, one would have expected the trial to have been interrupted
innumerable times by 404(b) cautionary instructions from the court. That never

happened because this was not seen as 404(b) evidence and it istoolittle, too late to

" The government’ s assertion that Knock could have been convicted for a
violation of Title 18, U.S.C. 8§ 371 deserves a prize for novelty. Itisan interesting
argument but shares the same flaw as the original indictment. Even if Count 111
were looked on as ade facto § 371 conspiracy it would fail, because the object of
the Count |11 conspiracy was aviolaion of 18 U.S.C. § 1956 and 18 U.S.C. § 1956
did not exist in 1982. The first money laundering statute was not enacted until
1986 and did not go into effect until November 1, 1987. Knock will not trouble
the court with alineby line parsing of the history of the money laundering statute
but suffice it to say that no aspect of what is now punished as money laundering
was a crime before November 1, 1987.
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call it that now. The jury has already gone home and no one tol d them.

The truth is closer to reality than that. The government conceived of this
foreignimportation evidenceassubstantive evidence of guilt asto count one, because
the government thought that 88 841 and 846 applied extrateritorialy. The
government presented this not as 404(b) evidence but as evidence of a single,
multinational conspiracy operating at home and abroad.

The government has now switched horses and decided that sticking with the
extraterritoridity approach - the approach the indictment and trial were built upon -
results in having to accept tha Kennedy conceded Knock’s guilt by admitting
Knock’s Canadian drug dealing. The government believesthis new strategy isless
dangerous from a strategic point of view in this case at this time, although one
wonders what the Department of Justice would think of this position in the bigger
scheme of things.

So for strategic reasons, post-trial, the government has adopted the 404(b)
approach. But this approach hasits dangers too, because it cannot account for the
failureto giveany 404(b) or other limitinginstructionsasto thisforeign drug activity
evidence. If itreallyisnot evidence of thecrime charged in Count |, andit obviously
(touslawyers, no one helped explain thisto thejurors) was not evidence asto Count

I1, then what evidence was|eft to on which to convict Knock? Not alot, infact, very,
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very little, and most of it over twelve years old by the time of the trial.
Issue VI - Spousal Privilege Arguments

The government filed an affidavit regarding questions posed & oral argument
in the direct appeal. [GA 11, GX 5 to GA] No devil’s advocate question at oral
argument can overcome the fact that the Court of Appeals held that John Knock had
no standing to assert Naomi Knock’ s spousal privilege - and indeed this holding was
dictated by binding precedent of the United States Supreme Court which wasineffect
at the time of Knock’strial, Trammel. QED.?
Issue VII - Conflict of Interest

The government states that Knock “was made fully aware of dl possible
conflicts relating to Kennedy . . .” [GA p. 11] Thissmply isnot correct. Knock’s
Appendix, items 23-26, set forth the government’ s own assertions against Kennedy

which were not disclosed to Knock during the Garcia inquiry. Knock was advised

® Knock was of course prejudiced by Naomi Knock’s testimony. The
government conceded that the evidence of Naomi dealing and transferring the
money was relevant to show that Knock had not withdrawn from the conspiracy.
[Knock Appendix, Volume lll, p. 57] Thiswas accomplished through her
testimony regarding the paying of Kennedy’s attorney’ sfees, and was fdlowed by
Weinberg’' stestimony that it islegal to use “drug proceeds’ to pay attorneys' fees.

This was one of the main ways the government tried to prove Knodk’ s guilt
- - based on the jury instruction that a conspiracy continues by continuing to live
off of illegal drug proceeds. Thiswas demonstrated solely through the admission
of Naomi Knock’s testimony regarding the source of Knock’s counsal’ s fees.

18



that there was a New Jersey grand jury as to which Kennedy was a subject but
because of the grand jury secrecy rules it could not disclose the information before
that grand jury.

We know too that Knock waived theconflict in large part dueto hiscounsel’s
legally mistaken advice (cf. Trammel) that the court could not admit Naomi’'s
testimony implicating Knock’s counsel - therefore the waiver was based upon
constitutionally bad advice. After the jury heard from Naomi K nock about Knock’s
counsel’s shenanigans, what credibility did his counsel retain? None. Which
explainswhy what otherwise could have been awinning defense- despite everything
- came away aloser.

ThiswasKnock’ sprgudicefromtheconflict, that hislawyerlost all credibility
in the eyes of the jury, because unlike Freund v. Butterworth or any case cited by the
government, in Knock’s case Knock’s own jury learned tha his lawyer was
criminallyimplicatedin Knock’ s crimeswhich destroyed thelawyer’scredibility with
the jury, thereby destroying any chance of acquittal.

Therewasclassic prejudice aswell. We submit that each of the errorsoutlined
in Knock’s petition and reiterated and supplemented herein, are inexplicable for a
counsel of the experience and ability of Knock’s counsel, wereit not for the pressure

the government had him under with the threat of felony indictment for money
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laundering, athreat that hung over counsel until just this past year.

How else can one explain not challenging the statute of limitations, not
challenging the effective date of the money laundering count, not asking for 404(b)
or limiting instructions, not moving to sever, not filing a motion in limine on the
Madrid plea agreement, not filing a motion in limine on the Naomi testimony.
VIII. Booker |ssues

Issue VIII. A.

Knock is making two different argumentsinIssue VIl - VIII. Aand VIII.B -
the government only addressed the second issue, VIII. B. We would ask the court
treat the government as having waived and forfeited any response astoissueVIII. A.

Knock’s argument in VIII. A isthat he was advised by the court and counsel
that if he pled guilty the court would be required to sentence himin accordance with
the mandatory federal sentencing guidelines, and absent substantial assistance and
itsvagaries, the court would be required, on the facts of this case, to sentence Knock
to life. That thiswas the advice given Knock can dare be gainsaid.

Given thisadvice, therecould have been but one sane chaice, take the cae to
trial, because worst case Knock’ s trial outcome would be the same as aguilty plea,
and best case, there was hope of an acquittal, amistrial, appellate error, etc. any one

of which could have resulted in a better disposition than life.
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That advice was wrong as a matter of law. Booker.

Therefore the decision to plead guilty was not a knowing and intelligent
decision freely and voluntarily made, but instead was a pleacoerced by the threat of
an unconstitutional application of the federal sentencing guidelines and a decision
based upon wrong legal advice about the application of the guidelines and the
consequences of aguilty plea. Knock should be entitled to withdraw that plea.

Issue VIII. B.

Knock stands by his statement of Issue VIII. B.

Concluding Observations

At some point the government should candidly concede tha this indictment
and the government’s presentation of the prosecution case and the defense
presentation of the defense were seriously flawed and or designed to deny Knock a
fair trial.

A fair reading of the record reveds the following:

1. Thegovernment conceived theindictment under theimpression that 88§ 841
and 846 applied extraterritorially. The government now says that theory of the law
was wrong. However it must be beyond dispute this extraterritorial theory was the
theory the government labored under when it drafted the indiccment and built and

presented its case at trial, which isthe only possible explanation for thefocus of the
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trial on the Australian, Canadian and Dutch marijuana importations - the United
States activity is arelatively minor part of the trial.

2. The government conceived the indictment believing it was a criminal
offense to conspire to commit money laundering commencing at least as early as
1982. Thejury was presented a case that was predicated on acrimethat did not exist.

3. The government sandbagged both Knock and Madrid by first indicting
Knock alone, then having the Canadiansextradite Madrid to Canada, lureMadridinto
asham pleadeal that wastoo good to betrue, have Madrid pleaguilty, then bring him
back to the United States, supersede Knock’s indictment, add Madrid, and then
torpedo them both with Madrid' s freshly inked Canadian pleadeal - evidence which
was not admissible under binding Eleventh Circuit precedent. This was a clever
strategy but legally wrong.

4. The government created a conflict with Knock’ strial lawyer pladng both
Knock and his lawyer in a Mexican standoff. After Knock retained his counsel of
choice and paid him severa million dollars, the government began a grand jury in
New Jersey and made Knock’s lawyer a“subject” of that grand jury; shortly before
trial the government turned the screwsagain on Knock’ slawyer by raiding hisoffices
in New Y ork and going off with some of hisfiles. This too was a clever strategy

because it was a no lose strategy for the government - either the court would
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disqualify Knock’s counsel leaving Knock asset-less and forced to look to CJA
counsel for what everyone acknowledged was one of the biggest drug cases in the
history of the Department of Justice - or if the court did not disqualify Knock’s
counsel that was just as well, because he had been neutered by the government's
pretrial and still ongoing tactics aimed at subduing him. It was a Mexican standoff
because if one were to assume that Knock and his counsel werein fact involved in
joint criminal conduct how could either turn hisback on the other - theresimply were
no good choices and without assets, Knock had no choice anyway.

5. Knock’scounsel made an obviouslegal blunder in conceding that hisclient
had engaged in drug dealing in Canada when to do so was to admit his guilt. If he
had been correct he would have asked for and gotten an instruction supporting his
opening statement concessions He neither asked nor received such supporting
instructionsfrom this court because the government’ s response to this court’s order
[Docket 609] - an order which brought both sides up short - quickly educated himin
the error of hisways. Knock’s counsel effectively failed to operate as meaningful
counsel under the Sixth Amendment. The cumulation of errors identified in this

petition individually and cumulatively entitle Knock to a new trial.
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Conclusion
For the reasons set forth in the initial memorandum of law and petition as
supplemented herein, Knock respectfully requests this Honorable Court vacae his
judgment and conviction and the forfeiture judgments entered thereon. In the event
this Court is not inclined to summarily grant such relief, Knock requests an

evidentiary hearing to establish any disputed facts.

THE LAW OFFICE OF
WILLIAM MALLORY KENT

__ s/ WilliamMallory Kent
William Mdlory Kent
Florida Bar Nunber 0260738
1932 Perry Place
Jacksonville, Florida 32207
904-398-8000

904-348-3124 Fax
kent@williamkent.com
www.williamkent.com
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