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STATEMENT OF THE CASE AND OF THE FACTS!

Meehan was charged by citation June 1, 2001 i n Case Nunber 01-
42680MVAES with three m sdeneanor crimnal offenses, (1) driving
under the influence (“DU”) in violation of Florida Statutes, 8§
316.193(1) (A, (2) resisting arrest without violence, in violation
of Florida Statutes, 8 843.02, and (3) failure to sign or accept a
sumons, in violation of Florida Statutes, 8§ 318.14(3). He also
was charged with three civil traffic infractions, (1) careless
driving, inviolation of Florida Statutes, 8 316.1925, (2) unl awf ul
speed, in violation of Florida Statutes, § 316.183, and (3) failure
toyieldtoatraffic control device (stop light), in violation of
Florida Statutes, § 316.075.

Meehan was originally sentenced on March 7, 2002 by the
Honor abl e Freddie J. Worthen, County Court Judge, Seventh Judici al
Crcuit, Volusia County, on the DU charge to twelve nonths
probation, with the special condition that he conplete thirty days
i n-patient treatnment at Stuart Marchman, plus paynent of a fine and
costs, perform50 hours community service and conpl ete t he advanced

al cohol safety course. The court dism ssed the balance of the

! The statenent of the case and course of proceedings is
taken fromthe 3.850 notion. In reviewing a trial court's
summary deni al of postconviction relief w thout an evidentiary
hearing, the appellate court nust accept all allegations in the
notion as true to the extent they are not conclusively rebutted
by the record. Rule 3.850(d) and Rule 3.851(f)(5)(B), Florida
Rul es of Criminal Procedure; Rutherford v. State, 926 So. 2d 1100
(Fla. 2006), cert. denied, 126 S. C. 1191, 163 L. Ed. 2d 1145
(2006) .



char ges.

A violation of probation proceeding was comenced which
resulted in a notion for nodification of probation requested by
probation on April 13, 2005, by which the terns and conditions of
the sentence of probation were nodified with respect to the
required conpletion of the Alcohol Safety Education C ass.
Meehan’ s probationary sentence was nodified on April 18, 2005 and
notice of successful conpletion of the nodified term of probation
was subm tted Decenber 16, 2005.

Meehan di d not appeal the judgnent and sentence. The judgnent
and sentence becane final upon the i ssuance of the order nodifying
the term and conditions of probation on April 18, 2005. Thi s
notion was filed within two years of Meehan di scovering, through
t he exercise of due diligence, the evidence which established that
he had entered into his pl ea agreenent on the basis of unreasonably
m st aken advi ce of counsel about the coll ateral consequences of his
plea, that is, that in fact under Florida |law a conviction for a
fourth DU results in a lifetime driver’s |icense revocation,
W thout the possibility of a hardship license after five years
revocation, contrary to the advice of his counsel at the tine of
the plea, who had advised himthat he could apply for a hardship
license wwthin five years of his revocation for this offense.

Meehan was represented during the plea, sentencing and

nodi fi cation of probation by retai ned counsel, Robert E. Eddi ngton.



M. Eddi ngton advised Meehan that he would suffer a lifetine
revocation of his driver’s license as a result of this DU
conviction, because this would be his fourth DU conviction,?
however, M. Eddington al so advi sed Meehan that he could qualify
for a hardship driver’s license within three to five years
following his conviction if he enrolled and conpleted Florida’s
state supervised programfor nmultiple offenders.?

Meehan relied upon this advice in maki ng his deci sion to pl ead
no contest.* Had Meehan been advised that his conviction would
result in a total and conplete Ilifetime driver’s |license
revocation, with no opportunity to ever receive a hardship |icense,
he woul d not have pl ed no contest, but woul d have taken the case to

trial. His counsel’s advice about the availability of a hardship

2 That M. Eddington knew that this was Meehan’s fourth DU
conviction is established by the record of the plea dial ogue, in
whi ch M. Eddi ngton advi ses the court of this fact. [ See
transcript of plea colloquy in the Appendi x attached hereto and
by this reference nade a part hereof, at p. 3 thereof.]

3 That M. Eddi ngton has advi sed Meehan of the availability
after five years of a hardship Iicense despite his fourth DU
convi ction and pernmanent revocation is denonstrated by his letter
to the undersigned counsel, dated October 9, 2006, a true and
correct copy of which was annexed to the 3.850 notion and which
Is al so hereunto annexed for the Court’s conveni ence.

4 The facts of the case taken in the |light nost favorable to
the State, as reflected in the arresting officer’s report, are
that the arresting officer observed Meehan speedi ng, he foll owed
him observed himswerve outside his driving |lane and run a red
[ ight before stopping. Meehan refused to performany field
sobriety tests and refused a breath test. In sum this was a
triable case fromthe defense point of view

3



driver’s license was a material inducenment to Meehan to enter the
no contest plea, and but for this advice Mehan would have
persisted in his plea of not guilty.

During the plea colloquy Meehan’s counsel advised the court
that this was Meehan’s fourth DU conviction, but nothing was said
during the plea coll oquy concerning the suspensi on or revocation of
Meehan’s driver’s license, neither by the court nor counsel. See
the Transcript of the change of plea and sentencing, March 7, 2002,
in the attached Appendi x.

In fact, under Florida law, after a fourth DU conviction at
any tinme, the revocation of driving privileges is pernmanent, and
Fl orida has no provision for a hardship driver’'s |icense at any
time thereafter. Hardship |licenses had been granted after a five
year wait until July 1, 1998.°

Meehan did not learn that his counsel’s advice was incorrect

until he began the process to obtain a hardship |license. Follow ng

> Meehan was no longer eligible due to a prior change in the
| aw. That change was rmade by section 8 of Chapter 98-223, Laws of
Florida, effective July 1, 1998 which provi ded:

The departnent shall forthwith revoke the license or driving
privilege of any person upon receiving a record of such person's
conviction of any of the follow ng of fenses:

(1) (a) . . . [A] fourth violation of s. 316.193 or fornmer s.
316.1931. For such cases, the revocation of the driver's license
or driving privilege shall be permanent. (Enphasis original).

See Florida Dept. of Hi ghway Safety and Mt or Vehicles v.
Critchfield, 842 So.2d 782, 783-784 (Fla. 2003).

4



the advice of his counsel, Meehan waited until he had conpl eted
three years of the revocation period to seek a |license. Meehan,
who had noved to New Hanpshire after the sentencing in this case,
began the process to apply for a New Hanpshire driver’s license in
2005, three years after his sentencing and revocation of license in
this case, March 2002, based on his understanding of his counsel’s
advice that he would qualify for a hardship |icense under Florida
lawwithin three to five years of the Florida revocation.® See the
New Hanpshire Notice of Hearing on his application for |icense,
dated May 10, 2005, a copy of which was annexed to the 3.850 notion
and anot her copy of which is in the attached Appendix fort the
Court’s conveni ence.

| ndeed, Meehan conpleted the New Hanpshire process before
being advised by New Hanpshire authorities that his Florida
driver’s |icense revocation was pernmanent under Florida |aw and
that Florida law did not permit a hardship |icense after three to

five years or after any period of tine.”

¢ Meehan was aware of the Florida Driver License Conpact
Act, Florida Statutes, 8§ 322.43 et seq, part of the interstate
conpact which has been entered into by both Florida and New
Hanpshire, see New Hanpshire Revised Statutes, 8 263.77. Meehan
understood that noving to New Hanpshire woul d not relieve him of
the Florida |icense revocation, but that New Hanpshire woul d
apply the Florida revocation procedures and tinme linmts.

" During the New Hanpshire process Meehan was in regul ar
contact with his forner counsel, M. Eddington, who continued to
represent himin connection with the New Hanpshire matter because
it was discovered in the process of the New Hanpshire application
t hat probati on had not docunmented Meehan' s satisfactory

5



Meehan then sought counsel for advice on renedi es avail able
under these circunstances and was advi sed by the undersigned that
he could file the instant noti on under Rul e 3.850, Florida Rul es of
Crimnal Procedure, solong as it was filed within two years of his
di scovery of the m staken advice by M. Eddi ngton.

Meehan’ s 3. 850 notion was denied by the County Court by order
dat ed January 17, 2007. Meehan filed a tinmely notion for rehearing
whi ch was denied by order dated February 12, 2007. This appea
followed in a tinmely manner thereafter

By separate notion, Meehan has requested this honorabl e Court

grant Meehan oral argunment on this appeal.

conpletion of all of the terms and conditions of the Florida
probation, which resulted in the order nodifying probation in
2005 referred to above. Cearly M. Eddington was acting under
t he assunption that Meehan could qualify for a hardship Iicense.

6



STANDARD OF REVI EW

To uphold the trial court's summary deni al of clains raised in
a nmotion for post-conviction relief, the clains nust be either
facially invalid or conclusively refuted by the record. Bl ackwood

v. State, 946 So. 2d 960 (Fla. 2006).



SUMVARY OF ARGUMENT

Meehan received ineffective assistance of counsel from his
trial level counsel, M. Eddington, in that M. Eddi ngton wongly
advi sed Meehan that Meehan could qualify for a hardship driver’s
license after a three to five year suspension period, even though
Meehan’s |icense would otherwi se be pernmanently revoked as a
consequence of pleading guilty to a fourth DU, when in fact under
then binding Florida |l aw, Meehan coul d never qualify for a hardship
| icense once his driver’s |license was permanentl|y revoked fol | ow ng
his fourth DU conviction.

Whet her M. Eddington had a duty to advise Meehan on the
driver’s license consequence or not, when he did so, Meehan was
entitled to reasonably rely upon the advice, which he did. In
fact, the advice that he would be able to qualify for a hardship
license within three to five years was a material inducenent to
Meehan to plead guilty. Had he not been so advised, he would
I nstead have pled not guilty and insisted on taking the case to
trial.

Al though this notion was not filed within two years of the
guilty plea and original sentencing, it is tinely because it has
been filed within two years of Meehan' s di scovery of the fact that
he was pernmanently disqualified from obtaining any driver’s
license, and through the exercise of due diligence, Meehan could

not have di scovered the fact earlier.



ARGUVENT

Meehan Recei ved | neffective Assistance of Counsel That
Entitles Hmto Wthdraw H s Pl ea.

Merits Argunent

The def endant-appel |l ant, Tinothy Meehan, filed a Rule 3.850
notion claimng ineffective assistance of trial counsel in
m sadvising himthat if he pled guilty to this fourth DU of fense,
al though his license would be revoked, he would qualify for a
hardship driver’s license after a three to five year suspension
The notion was summarily denied wthout an evidentiary hearing.
Meehan tinmely noved for rehearing, and reheari ng was denied. This
appeal foll owed.

Clainms that trial counsel, as opposed to the court, m sadvi sed
def endants about collateral consequences of a plea have been
considered in Rule 3.850 proceedi ngs. See Mralles v. State, 837
So.2d 1083 (Fla. 4th DCA 2003) (defendant mi sadvised about
col | ateral consequence of entering plearelating to the defendant's
ability to obtain a future occupational |license fromthe state).
See also Winderlick v. State, 651 So.2d 822 (Fla. 4th DCA 1995)
(direct appeal affirnmed without prejudice to file 3.850 notion
where parties operated under m sapprehension of the law as to
revocati on of defendant's driver's |icense).

There is a conflict anong the district courts of appeal
whether a revocation of a driver's license is a direct or
col | ateral consequence of a crimnal plea. Meehan acknow edges

9



that this District has followed the First District in holding that
a driver's license revocation is a collateral and not a direct
consequence of a crimnal plea. See Sullens v. State, 889 So.2d
912 (Fla. 5th DCA 2004), following State v. Bolware, 28 Fla. L.
Weekly D2493, --- So0.2d ----, 2003 W 22460271 (Fla. 1st DCA Cct.
31, 2003), review granted, 924 So.2d 806 (Fla.2006), and State v.
Caswel |, 28 Fla. L. Wekly D2492, --- So0.2d ----, 2003 W 22460275
(Fla. 1st DCA Cct. 31, 2003), review pending, S.C. Case No.
SC04- 14.

It is our position that a nandatory, lifetinme revocation of a
driver’s license is a direct consequence and not a collateral
consequence of a plea to a fourth DU under Florida |aw We
recogni ze, however, that until the Suprene Court rules on Bol ware
and or Caswell, this Court is bound by the Fifth DCA's position in
Sul | ens on the question whether the court - as opposed to counsel -
is required to advice a defendant on the driver’s license
revocation as a direct consequence of his plea.

However, irrespective whether advice concerning a driver’s
i cense revocation is collateral or direct, Sullens, Bolware and
Caswel | are distinguishabl e because in those cases, the defendants
were not affirmatively m sadvi sed by their own counsel. As in the
Mralles case, where there is affirmative msadvice as to a
mat eri al and i mredi at e consequence of a plea, evenif “collateral,”

t he def endant has stated a facially sufficient claimbased on that

10



m sadvi ce. Johnson v. State, 933 So.2d 1203 (Fla. 5'" DCA 2006).
Ti nel i ness of Motion

It is Meehan’s position that his judgnent and sentence di d not
beconme final for purposes of conmmencing the time limt for filing
this 3.850 notion, until the court entered its order nodifying the
sentence of probation in 2005. However, we candidly acknow edge
that we are unable to find any authority, pro or con on this point.

Nevert hel ess, under established principles relating to newy
di scovered evidence, this notion is timely because it is being
filed within two years of Meehan discovering the basis for the
claimand under the circunstances Meehan exerci sed reasonabl e due
diligence in discovering the clai mwhen he did so. Meehan can not
be faulted for followi ng the advice of his counsel in waiting to
apply for a hardship license until three years after his |icense
was suspended in this case. Meehan acted wth due diligence in
seeking rei nstatenent of his driving privilege and thereafter acted
in a tinely manner to present this claimto the court.

Wthin two years of learning that his counsel’s advice was
m st aken, that there was no possibility of a hardship |license after
a three to five year suspension, Meehan initiated this action
therefore this notion is tinely under Rule 3.850(b)(1). Rul e
3.850(b) (1) provides for an exception to the two-year |limtations
period for a notion to vacate, set aside, or correct a sentence

which allege that "the facts upon which the claimis predicated

11



wer e unknown to the novant or his attorney and coul d not have been
ascertai ned by the exercise of due diligence.” That is what Meehan
al | eges.

The two-year period for filing a notion for postconviction
relief based upon the exception for unknown facts comrences at the
time the newy discovered facts are di scovered or could have been
reasonably di scovered. Gaddy v. State, 685 So. 2d 1313 (Fla. 2"
DCA 1996). A conparabl e exanpl e of the application of this ruleis
found in Hall v. State, 891 So.2d 1066 (Fla. 2" DCA 2004). |n Hal
the defendant’s claim was that he had been m sadvised about the
| oss of gain tinme credits, but the notion was filed nore than two
years after the guilty plea. The Court of Appeals held that the
notion was tinely, because it was filed within two years of Hall’s
di scovery of the gain tinme forfeiture.

[Hal I " s] judgnent and sentence becane final on Novenber

8, 1995. Under rule 3.850, Hall had until Novenber 8,

1997, to file a nmotion for postconviction relief. He

filed this notion on Cctober 14, 2002.

In his notion, Hall alleged that it was not until he

received an incentive gain tine credit report [fromthe

Department of Corrections] on Cctober 8, 2002, that he

di scovered that he had not received any basic gain tine

credits. He mai ntains that counsel assured himthat he

woul d receive these credits if he accepted the State's

12



pl ea offer.

Hall v. State, 891 So.2d 1066, 1067 (Fla. 2" DCA 2004).

Al though Hall’s notion was seven years after his guilty plea,
the Court of Appeal found it tinmely, because it was filed within
two years of Hall’s being inforned by the DOC that he would not
receive the gaintine credits his counsel had | ed hi mto believe he
woul d recei ve. This is exactly like the situation for Meehan.
Meehan was advised by his counsel that he could qualify for a
hardship license inthree to five years. Meehan waited three years
and sought such a license. He was then inforned by the departnent
of notor vehicles that his |license revocation was truly pernanent.
Al t hough he I earned this fromthe departnent of notor vehicles nore
than two years after his sentence was final, he noved to vacate the
plea within two years of |earning about the m sadvice.

InrulinginHall's favor, the Court of Appeals cited Spradl ey
v. State, 868 So.2d 632 (Fla. 2nd DCA 2004). 1In Spradley the court
confronted another simlar situation. Spradl ey alleged that his
counsel mi sadvised hi mthat he woul d receive credit for previously
earned gain tinme upon sentencing for a violation of probation
Spradl ey sought to withdraw his plea, claimng that had he known
that he woul d not receive the previously earned gain tine, he would
not have pleaded guilty to violating his probation. The trial
court, though, denied Spradley's notion as untinely because it was

filed outside of the two-year period for filing a notion for

13



postconviction relief. The Court of Appeals concluded that
Spradl ey coul d not have known about the Departnent of Corrections'
(DOC) forfeiture of gain tinme at the sentencing if he had not been
advi sed of the possibility of forfeiture by counsel or the trial
court. Like Hall, Spradley did not discover that his gain tine
had been forfeited until he filed admnistrative grievances with
the DOC. Once the DOC responded and i nfornmed hi mof the forfeiture,
the couurt held that Spradley had two years to file a rule 3.850
noti on based on this newy discovered i nformation. See Spradl ey,
868 So.2d at 633; Anderson v. State, 862 So.2d 924 (Fla. 2" DCA
2003); Gaddy v. State, 685 So.2d 1313, 1314 (Fla. 2" DCA 1996).

Under the hol di ngs of Hall and Spradl ey, Meehan' s 3. 850 notion
is tinely, because it has been filed within two years of Meehan
bei ng i nfornmed by the departnent of notor vehicles that his |license
is permanently revoked with no possibility of obtaining a hardship
l'i cense.

Reasonabl e, Good Faith Reliance on Advi ce of Counsel Satisfies Due
Diligence

The thrust of the notion is that Meehan’s guilty plea was
materially induced by m sadvice of counsel. The Court has not
di sputed this proposition, nor is it reasonably di sputabl e, because
Meehan attached to the notion a recent letter from his trial
counsel who persists in the sane m sadvice. As recently as Cctober
of this past year as the notion was being prepared, Meehan's trial
counsel s advi ce was that Meehan woul d be better served by seeking

14



a hardship license. That is the very same m sadvice that led to
t he pl ea.

We repeat this point not for the purpose of enbarrassing M.
Eddi ngton, the trial counsel. Rather, we repeat this fact to show
that M. Meehan acted in reasonable reliance on the advice of
counsel - advice which has proved terribly wong - and in so doing
M. Meehan exercised due diligence in not sooner inquiring about
obtaining a hardship license and in not sooner discovering that
such a hardship license in fact is unobtainable despite his tria
counsel s advice to the contrary. |Indeed, M. Meehan followed his
trial counsel’s advice to the letter, waiting the three years his
trial counsel told himwas required before his supposed eligibility
for a hardship license would mature. Based on the advice of his
trial counsel, he could not obtain a hardship |license any sooner
than three years after his conviction.

A client who relies upon the advice of his counsel, at |east
until he learns that he can no |onger reasonably rely upon that
advi ce, has by definition acted with due diligence. Surely the | aw
coul d not require and does not require a person to do a futile act,
and according to the advice of his counsel, it would have been
futile to seek a hardship |license sooner than three years after
sentencing and loss of his |license. Swayze v. United States, 785
F.2d 715 (9'" Cir. 1986) (good faith reliance on advice of counsel

satisfied due diligence requirenent in charge of negligent

15



preparation of tax returns, convictions reversed); See al so Bevis
Longstreth, Reliance on Advice of Counsel as a Defense to
Securities Law Violations, 37 Bus.Law 1185, 1197 (1982); Feit v.
Leasco Data Processing Equi pnent Corp., 332 F.Supp. 544, 582-83
(E.D.N. Y. 1971) (finding that defendants adequately established due
dil i gence defense incorporating reliance on advice of counsel),
cited in In re Salonon Inc Securities Litigation, 1994 W. 265917,
11 (S.D.N. Y., 1994).

Due diligence is the flip side of the coin of negligence. To
act with due diligence is to act with such a standard of care as to
not be negligent. SEC v. Spectrum Ltd., 489 F.2d 535, 541 (2d
Cr. 1973); SEC v. Pearson, 426 F.2d 1339, 1343 (10th Cr. 1970);
SEC v. Texas @ul f Sul phur Co., 401 F.2d 833, 854-55, 866-68 (2" Gir.
1968) . By definition, obtaining advice of apparently qualified
counsel after counsel is nmade aware of all the operative facts,
satisfies due diligence. A person who seeks proper advice of
counsel before taking action, and insures that the counsel is nade
aware of the operative facts, cannot be said to then act
negligently in followng his counsel’s advice. If it is not
negligence, it is due diligence. That is, the client has exercised
the diligence that is due under the circunstances of having first
sought and obtained the advice of apparently conpetent counsel
bef ore acti ng.

The inquiry at issue is a question of law, not a matter of

16



fact. There was no dispute about or non-disclosure of operative
fact. M. Eddington is on record during the change of plea
informng the court of M. Meehan's prior record of DUs, which
together with the fact of the conviction to result fromthe plea
M. Eddington was counseling M. Meehan on, were all the facts
necessary to reach the | egal concl usi on about the effect of the new
pl ea and conviction on the I|icense. Whet her a hardship |icense
woul d be obtainable after three to five years, as M. Eddington
wongly told M. Meehan, or never, was a |legal question, and M.

Meehan exerci sed due diligence in seeking the advice of a lawer to
di scover the answer to that purely | egal question. There is no
di spute that M. Meehan sought that advice, that the advice was

gi ven after counsel was made aware by di scl osure fromM. Meehan of

all the operative facts, and then that M. Meehan relied and acted
upon the advice of his counsel. This is the epitone of due
di l i gence.

I ndeed it turns the concept of due diligence on its head to
conclude that a client has failed to exercise due diligence in
di scovering the | egal consequence of an action taken in a court of
| aw, action taken solely on the advice of counsel, when the client
first sought and paid for |egal advice on what the consequence of
that plea would be, then exactly foll owed the advice of counsel,
advice that he in good faith relied upon. This is not a novel

concept in the law. It is well settled that good faith reliance
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upon advi ce of counsel is a conplete defense, for exanple, even to
a felony crimnal charge.® See C.E. Carlson, Inc. v. S.E.C, 859
F.2d 1429, 1436 (10th Cir.1988) (stating that, where ful

di sclosure is made to a professional expert, issuer is entitled to
rely on such expert's opinion) (citing S.E.C. v. Coldfield Deep

M nes Co. of Nevada, 758 F.2d 459, 467 (9th Cr.1985) and S.E.C. v.

8 Counsel is aware, of course, that this is not presently a
federal habeas under 28 U.S.C. § 2254, but neverthel ess, by way
of exanple, would cite the use of good faith advice of counsel to
def eat negligence tax clainms, Thonpson v. United States, 223 F.3d
1206 (10th Gir.2000) (taxpayer reliance on professional advice is
a defense to the negligence addition to tax under Title 26,

U S.C. 8 6653), and the Suprenme Court of the United States has
even held that such beliefs do not even have to neet a test of
reasonabl eness even when the issue is nore than negligence but
actual wilfulness, Cheek v. United States, 498 U. S. 192, 111 S
. 604 (1991). The point is that if crimnal wlful ness or
civil negligence is defeated by even an unreasonable reliance on
prof essi onal advice, then certainly due diligence, which is a far
| esser standard, is satisfied by reasonable reliance on advice of
counsel. Contrast this, however, with patent infringenment cases,
in which the infringer is on actual notice of the patent being
infringed, to rely upon advice of counsel as a |egal defense, the
advi ce nust be conpetent. In Comark Communi cations, Inc. v.
Harris Corporation, 156 F.3d 1182, 1190 (Fed.Cir.1998), the Court
of Appeals for the Federal Circuit declared: “As a general

matter, a potential infringer with actual notice of another's
patent has an affirmative duty of care that usually requires the
potential infringer to obtain conpetent |egal advice before
engaging in any activity that could infringe another's patent
rights.” After noting that other circunstances and consi derations
al so could be probative on the issue of willful ness, the sane
court went on to observe that “[I]t is well settled that an

i nportant factor in determ ning whether willful infringenment has
been shown is whether or not the infringer obtained the opinion

of counsel . . . However, the | egal opinion nust be
“‘conpetent’’ or it is of little value in showi ng the good faith
belief of the infringer.” This approach is readily

di sti ngui shabl e from Meehan’s case, because Meehan was not on
actual notice that his counsel’s advice was in conflict with any
exi sting | egal burden.
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Savoy | ndustries, 665 F.2d 1310, 1314 n. 28 (D.C. Cir.1981)).

This rule lies at the heart of the defense of corporate
actions, for exanple. Corporate nanagers and directors are
permtted under the lawto rely upon the advice of professionals in
carrying out their fiduciary duties, and good faith reliance upon
such advice satisfies the director or manager’s due diligence
obligations as a fiduciary. A corporate director has a fiduciary
duty to the conpany's shareholders to “perform the duties of a
director . . . in good faith, in a manner such director believes to
be in the best interests of the corporation and its sharehol ders
and with such care, including reasonable inquiry, as an ordinarily
prudent person in a |like position would use wunder simlar
circunstances.” (Corp.Code, 8§ 309, subd. (a); see Lee .
I nterinsurance Exchange, 50 Cal.App.4th 694, 711 (1996); Everest
Investors 8 v. McNeil Partners, 114 Cal.App.4th 411, 431; (2003),
Katz v. Chevron Corp., 22 Cal.App.4th 1352, 1366. (1994)). The
director's performance of those duties is subject to the “business
judgnment” rule, which creates a rebuttable presunption that, in
carrying out his or her duties, the director's actions are grounded
in good faith and sound business judgnment. The business judgnent
rule recognizes that a director frequently nakes decisions that
create a certain anmount of risk to the corporation and that those
“to whom the managenent of a business organization has been

entrusted, and not the courts, are best able to judge whether a
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particular act or transaction is helpful to the conduct of the
organi zation's affairs or expedient for the attainment of its
purposes. [Citations.]” ( Lee, at p. 711; see also Everest
| nvestors 8, at p. 431; Katz, at p. 1366 [“‘"A hallmark of the
busi ness judgnent rule is that a court will not substitute its
judgnment for that of the board if the latter's decision can be
“attributed to any rational business purpose.” [Citation.]'’ “].)
, cited in Padgett v. MGee, 2004 W 1098986, 6 (Cal.App. 2 D st.

2004). Such reliance satisfies due diligence requirenents:

They argue correctly that good faith reliance on the
advice of counsel, wthout any further inquiry, is
ordinarily presuned to be an appropriate and protected
exerci se of business judgnment. (See 8 309, subd. (b) [“In
performng the duties of a director, a director shall be

entitled to rely on information, opinion, reports or

statenments, including financial statenments and other
financial data . . . prepared or presented by:
(2) Counsel, independent accountants or other persons as

to matters which the director believes to be within such
person's professional or expert conpetence.”]; see also
Kat z v. Chevron Corp., supra, 22 Cal.App.4th at pp. 1368-
1369 [“A prima faci e show ng of good faith and reasonabl e
I nvestigation 1is established” when a mjority of

disinterested directors relies “on advice of investnent
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bankers and |l egal counsel”]; F.D.1.C. v. Castetter (9th

Cir.1999) 184 F.3d 1040, 1042.

Padgett v. MGee, 2004 W. 1098986, 7 (Cal.App. 2 Dist. 2004)

(enmphasi s suppl i ed)

It is not just corporate directors and nanagers, but trustees
of public trusts are entitled to rely upon advice of counsel and
such reliance alone is deened sufficient due diligence to be a

conpl ete defense to actions alleging abuse of fiduciary duty or

viol ation of | aw

“[T]rustees upheld their fiduciary duties . . . in good-
faith reliance on the opinion of constitutionality
rendered by the attorney general. Accordingly, we
determine that the ETF Defendants did not breach their
fiduciary duties by inplenenting Act 27 w thout first

obtaining a court determnation that the statute was

constitutionally valid.”

W sconsin Retired Teachers Ass'n, Inc. v. Enploye Trust Funds Bd, .

207 Ws.2d 1, 558 N.W2d 83 (Ws. 1997).

Meehan nore than satisfied the due diligence standard of Rule

3.850(b)(1), therefore his notion is tinely.

Green Is Inapplicable, But if it Applied it Supports Meehan’s
Posi tion

Wth all due respect, the |lower Court’s reliance upon State v.
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Green, 944 So.2d 208 (Fla. 2006) in denying relief is msplaced.
(See Court’s January 17, 2007 Order at p. 3) Indeed, assum ng as
the Court does that Geen governs the application of Rule
3.850(b)(1) in this quasi wit of error coram nobis case, then
Meehan prevails, because the newy enunciated standard in G een
only applies prospectively. The Court expressly stated that
def endants woul d have two years fromthe date of the G een deci sion

(Cctober 26, 2006) to file their petitions under its standard.

Qur holding in this case reduces the tinme in which a
defendant nust bring a claim based on an alleged
violation of rule 3.172(c)(8). Therefore, inthe interest
of fairness, defendants whose cases are already fina
will have two years from the date of this opinion in
which to file a nmotion conporting with the standards
adopted today. In cases now pending in the trial and
appel l ate courts on this issue, courts should apply the
criteria set out herein. If relief is denied in a case
now pendi ng because the defendant has not alleged or
established that he or she is subject to or threatened
wi th deportation, the defendant should be allowed to
refile in conpliance with the standards set out in this
case within sixty days of affirmance, denial, or
di smssal. Al other defendants have two years fromthe

date their cases beconme final in which to seek reli ef
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under our hol di ng today.
State v. Green, 944 So.2d 208, 219 (Fla. 2006).

That is, under the G een standard, Meehan woul d have two years
fromthe date of the Green decision to conply with its nmandate, to
take affirmative steps to discover the information which would be

the basis of his claim

| f Green applies, then Meehan cannot be tine barred. Under
Green, Meehan gets an additional two years to neet the Geen

st andar d.

But the better answer is that G een does not apply. There is
nothing in the Green decision to suggest in any way that the Court
was attenpting to recast the due diligence standard of Rule
3.850(b) (1) generally as opposed to its application in the Peart °
context, and surely if the Court had such a broad purpose in m nd,
it would have said so, or at |east suggested as nuch, or the
opi nion would have contained sone hint in that direction. But
instead there is nothing in Geen to suggest any additional
restriction upon the application of the newly discovered evidence
exception outside the narrow scope of the Peart context. Peart and
its progeny is sui generis and Green’s holding is confined to the

particular principle at issue there.

The Peart concern is a very particularized concern

°® Peart v. State, 756 So.2d 42 (Fla. 2000).
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articulated by the Court in Geen as foll ows:

Further, when a notion alleging a rule 3.172(c)(8)
violation is untinely, the defendant nust satisfy the
requirenment in rule 3.850(b)(1) by alleging and proving
that the fact that the plea subjected the defendant to
deportation could not have been ascertained during the
two-year period with the exercise of due diligence. It
will not be enough to allege that the defendant | earned
of the possibility of deportation only wupon the
comrencenent of deportation proceedi ngs after the two-
year limtations period has expired. The requirenent of
due diligence conpels the defendant to allege and prove
that affirmative steps were taken in an attenpt to
di scover the effect of the plea on his or her residency

st at us.
State v. Green, 944 So.2d 208, 218 (Fla. 2006).

G een deals with a failure of the trial judge to conply with
Rul e 3.172(c)(8) and properly advise the defendant during the plea
col l oquy of the deportation consequences of a crimnal conviction.

G een does not involve affirmative m sadvice by the trial |awer of

the col | ateral consequence of the plea on the imm gration status of

the client.

That context has to be understood to make sense out of the
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Green directive that the defendant now nust allege that he took
affirmative steps to discover the effect of the plea on his
resi dency status. Because, you see, if the | awer had advi sed the
defendant on the effect of the plea on his residency status -
m sadvi ce or otherwise - then the defendant would already have

satisfied the G een standard.

That is Meehan’s situation. He did not sit back idly waiting
for the authorities to seek himout with the informati on he now
presents to the court. |If he had, then he would be in the position
of the defendants the Suprene Court is nowrestricting under G een.
Those who seek no immgration advice and are then surprised when
the I CEY® serves themwith an order of renoval are too |ate under
Geen if this occurs nore than two years after the plea (and
additionally, nore than tw years after Geen based on its
prospectivity holding).* But persons such as Meehan, who sought
and obt ai ned advice about the collateral effect of their plea are
protected. They have already net the standard enunciated in G een.
It isnt Meehan’s fault that the | awer he turned to to give him

t he advi ce gave hi m wong advi ce.

So even if Geen applied, which we doubt, and even if the

0 “]1CE” is the Immgration and Custons Enforcenent, the
successor in interest to “INS,” or Inmgration and Naturalization
Servi ce.

1 Order of renpval is the new termfor what previously was
known as an order of deportation.
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Suprene Court had not expressly made G een prospective only and not
allowed a new two year window to follow G een, Geen supports

relief for Meehan, not deni al.
MacFarland v. State is Not on Point

The | ower Court cited MacFarland v. State, 929 So.2d 549 (Fl a.
5th DCA 2006) (Order, page 4), apparently for the boilerplate
proposition that M. Meehan has not denonstrated that the fact
coul d not have been discovered wthin the two year filing period.
The Court does not explain or discuss McFarl and. | ndeed
MacFar | and does not support the exact point it is cited for - that
Meehan failed to denonstrate that he coul d not have established the
fact within the two year filing period, because MacFarl and itself
opened the w ndow period beyond the two year filing period and
found that onits particular facts the defendant had failed to show
why he had not filed on a date which was outside the two year
filing period. |In MacFarl and the defendant was convicted in 1992.
N o appeal was filed. The two year wi ndow closed in 1994. The
Court of Appeals was willing to extend the window on the facts of
the case to July 1997, three years after and outside the two year
filing wi ndow, based on newy discoverabl e evidence. The problem

was that MacFarland did not file within that |ater two year peri od:

Inthe instant case, the | ower court correctly determ ned

that MacFarland's claim was untinely. The evidence he
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relied upon was not new at all. Both MacFarland and
Wight testified that they knew at the tinme the crines
were commtted that Wight committed the crines. The
probl em for MacFarland was that he could not conpel
Wight to incrimnate hinself. However, the |ower court
noted that the statute of limtations on those crines
barred the State fromprosecuti ng Wi ght after four years
fromthe date of the crines. §8 775.15(2)(a), Fla. Stat.
(1991). As the crinmes were commtted in July 1991, the
statute expired in July 1995. MacFarland could have
obtained Wight's testinmony within two years of July 1995
t hrough the use of due diligence because he had regul ar
contact with Wight's nother. However, MacFarl and fail ed
to present evidence of diligent efforts to obtain
Wight's testinony during that tine. Instead, Wight
contacted MacFarland in 2002 or 2003 and offered his

af fidavit.
MacFarl and v. State, 929 So.2d 549, 551 (Fla. 5'" DCA 2006).

Constructive Notice of Statutory Law Does Not Defeat a C aim of
Lack of Actual Know edge for Newy D scovered Evidence under Rule
3. 850

The | ower Court al so concluded - without citation of authority
- that Meehan is deened as a |l egal fiction to be under constructive
notice of the statute which prohibited his obtaining a hardship
license, therefore he <cannot neet the requirenent of Rule
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3.850(b)(1) that the fact he relies upon was unknown to himat the
time of the plea. (Order, pages 4-5) This is a self-defeating
proposition in the sense that if it were so, then no notion for
post-conviction relief could ever be posited upon a claim of
m st ake of | aw or m sadvi ce of counsel. The anal ogous cases Meehan
cited in the context of m sadvice of gain tinme denonstrate this.
Gain tinme is a matter of statute, clearly under this Court’s
reasoning a defendant is under constructive notice what the |aw
provides in the way of gain tinme, yet nany cases have permtted
belated clainms of relief based on msadvice of gain tine
consequences when the defendant prisoner sonetinmes years |ater
di scovers that his gain time is being calculated contrary to how
the defense counsel explained it. See e.g. Hall v. State, 891
So. 2d 1066 (Fla. 2" DCA 2004). This Court is bound by the hol ding

in Hall on this point.

Affirmati ve M sadvice States a Cause of Action Wien the M sadvice
Rel ates to a Driver’s License Coll ateral Consequence

The |ower Court seens to say at page 5 of its Oder that
affirmati ve m sadvice of the collateral consequence that Meehan
woul d not be able to obtain a driver’s |icense, because it is a
col | ateral consequence, does not support a clai munder Rule 3.850,
citing State v. D ckey, 928 So.2d 1193 (Fla. 2006). Dickey is
sinmply not on point. The issue in Dickey was erroneous advice

about the potential for use of a conviction to enhance the sentence
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for a future crine.

Having fully considered the 1issue, we answer the
certified question in the negative. W conclude that
al l egations of affirmative m sadvice by trial counsel on
t he sent ence- enhanci ng consequences of a defendant's pl ea
for future crimnal behavior in an otherwise facially
sufficient notion are not cognizable as an ineffective
assi stance of counsel claim A mpjority of this Court
concludes that clains that a defendant entered a plea
based on wong advice about a potential sentence
enhancement for a future crine fail to neet the
Strickland test, either because such clainms do not
denonstrate deficient performance in the case at i ssue or
because, as a matter of |aw, any deficient performance
could not have prejudiced the defendant in that case.
Therefore, we hold that wong advice about the
consequences for a crime not yet conmtted cannot

constitute ineffective assi stance of counsel.
State v. Dickey, 928 So.2d 1193, 1198 (Fla. 2006).

This is not the issue in Meehan's 3.850 and Di ckey has no
application to Meehan's case. Justice Cantero in a special
concurring opinion took pains to point out that this hol ding was
limted to the particular issue of this case, and did not reverse
or limt the cases which have held in other contexts that
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affirmati ve m sadvice regarding even collateral consequences nay

state a claimfor 3.850 purposes:

W have hel d that defense counsel has no duty to advise
def endants about a plea' s collateral consequences, and
therefore failure to do so does not constitute
i neffective assistance. See Major v. State, 814 So.2d
424, 426-27 (Fla.2002). It is nevertheless true that in
certain cases i nvol vi ng particul ar col | at eral
consequences, when counsel have chosen to give such
advice, courts have recognized clainms of ineffective
assi stance when it was erroneous. See, e.g., State v.
Leroux, 689 So.2d 235, 238 (Fla.1996) (reversing for
evi denti ary hearing on clai mthat counsel wongly advi sed
def endant about the actual anount of time to be served on
a negoti ated sentence); Joyner v. State, 795 So.2d 267,
268 (Fla. 1st DCA 2001) (reversing where the defendant
al | eged that counsel wongly advised himthat he would
not lose his right to vote because of a youthful offender

conviction). | do not quarrel with those deci sions.
State v. Dickey, 928 So.2d 1193, 1200 (Fla. 2006).

I nstead of Dickey, this Court is bound in Meehan’ s case by the
Fifth District Court of Appeals decision in Johnson v. State, 933

So.2d 1203 (Fla. 5'" DCA 2006), which the Court acknow edged was
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di stingui shabl e only by the fact that the claimin Johnson appeared
to have been brought within two years of the conviction becon ng
final. (Order, page 5, a copy of which is in the attached

Appendi x for the Court’s conveni ence).
Further Authority in Support of Meehan's Position

Meehan did not learn that his counsel’s advice was incorrect
until he began the process to obtain a hardship |license. Follow ng
the advice of his counsel, Meehan waited until he had conpl eted
three years of the revocation period to seek a |license. Meehan,
who had noved to New Hanpshire after the sentencing in this case,
began the process to apply for a New Hanpshire driver’s license in
2005, three years after his sentencing and revocation of license in
this case, March 2002, based on his understandi ng of his counsel’s
advice that he would qualify for a hardship |icense under Florida
law within three to five years of the Florida revocation. See the
New Hanpshire Notice of Hearing on his application for |icense,
dated May 10, 2005, in the attached appendi x. | ndeed, Meehan
conpl eted the New Hanpshire process before being advised by New
Hanpshire authorities that his Florida driver’s |license revocation
was permanent under Florida | aw and that Florida |l awdid not permt
a hardship | icense after three to five years or after any period of
tinme.

Wthin two years of learning that his counsel’s advice was
m st aken, that there was no possibility of a hardship |icense after
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a three to five year suspension, Meehan initiated this action
therefore this notion is tinmely under Rule 3.850(b)(1). Rul e
3.850(b) (1) provides for an exception to the two-year limtations
period for a notion to vacate, set aside, or correct a sentence
which allege that "the facts upon which the claimis predicated
wer e unknown to the novant or his attorney and coul d not have been
ascertai ned by the exercise of due diligence.” That is what Meehan

al | eges.

Meehan’s case is analogous to that of State v. Johnson, 615
So.2d 179, 180-181 (Fla. 3¢ DCA 1993). Johnson's attorney had
informed him that the plea and subsequent wthholding of
adj udi cation by the trial court woul d not jeopardi ze his enpl oynent
as a certified correctional officer. A sentence was entered on the
plea on April 10, 1989. Two years and approxi mately four nonths
| ater, the defendant was notified by the State of its intent to

revoke his certification as a correctional officer.

The trial court granted Johnson’ s bel ated 3. 850 noti on and t he
State appealed arguing that it had been untinely. The State's
primary contention, as grounds for reversing the order setting
aside the plea, was that there was no due diligence by the

defendant to | earn the consequences of the plea.

In upholding the trial court’s order granting the 3.850
nmotion, the District Court of Appeal nmade the sanme argunent that

Meehan has made above: that the defendant satisfied due diligence
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by his reliance on the advice of his attorney.

Meehan’s case is conparable to that of Galindez v. State, 909
So. 2d 597, 597-598 (Fla. 2" DCA 2005). @alindez sought review of
an order denying as untinely his 3.850 notion. In the notion,
Galindez clained he received ineffective assistance of counsel
based on msadvice with respect to statutory gain tine. The
circuit court ruled that the notion was untinely because it was not
filed within two years from Decenber 15, 2001, the date the
judgment becane final. The Court of Appeals reversed the tria

court’s denial of the 3.850 notion.

In the notion, Galindez alleges that his counsel failed to
I nform himthat despite inclusion in the judgnment of a provision
concerning gain time, the Departnment of Corrections (DOC) could
forfeit gain time based on his violation of probation. See 8
944.28, Fla. Stat. (2004). Glindez attached to his notion his
request to DOC for a conputation of his sentence including gain
time and the DOC s response, which was dated April 23, 2002. The
order of the circuit court denying Galindez's rule 3.850 notion

states that the notion was filed on April 5, 2004.

The Court held that under virtually identical circunstances,
it had twice held that the triggering event for the two-year period
in which to file a rule 3.850 nmotion is not the date of the
judgnment in the crimnal proceeding in which the prisoner pleaded,

but the date on which the DOC infornmed the prisoner of the gain
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time forfeiture and that the DOC determnation of gain tine
constituted newy di scovered i nformati on within the neaning of rule
3.850(b)(1). Hall v. State, 891 So.2d 1066 (Fla. 2d DCA 2004);
Spradley v. State, 868 So.2d 632 (Fla. 2d DCA 2004). Galindez's
notion was filed on April 5, 2004, within two years of April 23,
2002, the undisputed date that DOC informed him of his gain tine

forfeiture. The notion was held to have been tinely.
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CONCLUSI ON

Accordingly, based on the record before this Court, Meehan is
entitled to withdraw his plea, or in the alternative, this matter

shoul d be remanded to the county court for an evidentiary hearing.

Respectful ly subm tted,

THE LAW OFFI CE OF
W LLI AM MALLORY KENT

WLLI AM MALLORY KENT

Fl ori da Bar No. 0260738
1932 Perry Pl ace
Jacksonvill e, Florida 32207
(904) 398-8000 Tel ephone
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