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QUESTION PRESENTED

WHETHER THE CIRCUIT COURT SITTING IN ITS CAPACITY AS A
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REQUIREMENTS OF LAW IN REFUSING TO DECIDE WHETHER
ALABAMAV.SHELTON,AUNITED STATESSUPREME COURT DECISION
WHICH ANNOUNCED ANEW RULEOFCONSTITUTIONAL PROCEDURE
RELATING TO THE RIGHT TO COUNSEL IN MISDEMEANOR CASES,
WASRETROACTIVE FOR PURPOSES OF RULE 3850, FLORIDA RULES
OF CRIMINAL PROCEDURE.
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IN THE

FIRST DISTRICT COURT OF APPEAL
STATE OF FLORIDA

GARY MITCHELL,

Petitioner,
V.

STATE OF FLORIDA,

Respondent.

On Petition for Writ of Certiorari tothe
Circuit Court, Fourth Judicial Circuit of Florida

PETITION FOR A WRIT OF CERTIORARI
ThePetitioner, GARY MITCHELL, respectfully praysthat awrit of certiorari
issueto review thejudgment and opinion of the Circuit Court, Fourth Judicial Circuit
of Florida, entered in Gary Mitchell v. Sate of Florida, filed August 6, 2010. The
decision of the Circuit Court is unreported, however, a a true and correct copy is
included in Appendix A, infra.
OPINION BELOW

The decision of the Circuit Court, Fourth Judicial Circuit of Floridain Gary



Mitchell v. State of Florida was filed August 6, 2010 and entered by the clerk on
August 6, 2010, but unreported in the official reporter. The Circuit Court consisted
of a single judge, who was sitting in his review capacity, deciding an appeal of a
denia of amotion for post-conviction relief filed under Rule 3.850, Horida Rules of
Criminal Procedure, based on a claim that Mitchell was entitled to the retroactive
application of anewly issued decision of the United States Supreme Court, Alabama
v. Shelton, 535 U.S. 654 (2002), which extended aright to court appointed counsel
to cases such as Mitchell’s. Mitchell had been convicted of DUI on the basis of an
uncounseled guilty plea. At thetime of the pleaMitchell did not havearight to court
appointed counsel. Under Shelton he would have had the right to gppointed counsel.
Although neither the United States Supreme Court nor the Florida Supreme Court
have decided whether Sheltonis retroactivefor purposes of post-conviction, habeas
relief, virtually every reviewing court that has consdered the question, under both
state and federal retroactivity standards, has found Shelton to be retroactive. In
particular, the Eleventh Circuit Court of Appealsin Atlanta, which has jurisdiction
over Florida, has held Shelton to be retroactive for habeas purposes. The factsin
Mitchell’s case were undisputed. Thetrial court that ruled upon Mithcell’sclamin
thefirst instance did not disputethat under Shelton Mitchell would have been entitled

to counsel and did not dispute that if Shelton were applied retroactively for 3.850



purposes, that Michdl would be entitled to withdraw his pleato the DUI. Thetrial
court denied relief soldy on theground that it found that Shelton was not retroactive.

Mitchell pursued a timely appeal of the county court’s denial of his 3.850
motion. The only issue on appeal was whether Shelton was retroactive for purposes
of a3.850 post-convictionrelief claimor not. Mitchell argued that it wasretroactive,
the State of Floridaargued that it was not retroactive. After delaying thedecision for
three years, the Circuit Court, the Honorable Don H. Lester, issued its dedsion
August 6, 2010, and affirmed the lower court but did so not becauseit found Shelton
to not be retroactive, but instead because it refused to decide whether Shelton was
retroactive or not. The Circuit Court decision stated:

“The State countersthat retroactivity can be decided only by the United

States Supreme Court or by the Florida Supreme Court. . . . Neither the

United States Supreme Court nor the Florida Supreme|[sic] has, to date,

made retroactive the right to counsel announced in Shelton. It is not for

this Court to speculate whether at some future date either of those

courts will make Shelton retroactive.”

Slip opinion, pages 3-4 (emphasis supplied).
Mitchell isentitled to certiorari relief for two reasons: first, the Circuit Court

departed from the essential requirement of law in refusing to fulfill its duty as an



appellate court and rule on the issue on appeal, that is, to decide whether Sheltonis
retroactive or not, and second, the Circuit Court departed from the essential
requirementsof law in not finding that Sheltonisretroactivefor purposes of amotion
under Rule 3.850, Florida Rules of Criminal Procedure.
JURISDICTION

This Petition seeks review of the judgment entered by the Circuit Court of the
Fourth Judicial Circuit of Floridaacting in its review capacity reviewing on appeal
an order of the County Court denying M itchell’s Rule 3.850 motion. Thejurisdiction
of this Court to review the judgment is invoked under Article V, 8§ 4(b)(3), of the

Florida Constitution, and Rule 9.030(b)(2), Florida Rules of Appellate Procedure.



STATEMENT OF FACTSMATERIAL TO THE QUESTION PRESENTED!

Thefollowing statement of factsistaken from Mitchell’ s sworn 3.850 motion
[R1], the affidavit of his counsel [R21], and the hearing on the motion conducted on
the motion November 30, 2006. [R44] There are no disputed facts presented by this
appeal; the State conceded and stipulated to the facts presented by Mitchell and the
lower Court accepted the State’ s concession and stipulation. [R49] The appeal turns
solely on two questions of law. [R42-43]

Gary Mitchell (“Mitchell™), the appellant herein, was arrested on or about July
2, 1985 and charged with driving while intoxicated (“DUI”) under Florida Statute §
316.193. This was his first DUI. He was brought before the Honorable Hugh
Fletcher for first appearancewithin 24 hours of hisarest, while still in custody, and
pled no contest at first appearance and adjudication of guilt was withheld and the
court imposed the then minimum penalty for afirst DUI, which wassix months DUI
probation and related costs and fine.

Mitchell pled no contest without the benefit of counsel.

Thelaw in effect at that time did not require appointment of counsel for afirst

! The statement of factsis taken from Meehan’s sworn 3.850 motion included in
the attached Appendix. Thelower court summarily denied the motionon timeliness
grounds alone, so the motion’ s statement of facts are presumed true for purposes of

appeal .



DUI if the court put on the record that the court wasnot going to impose a sentence
of incarceration.

The Court below accepted that in such cases, it was Judge Fletcher’ s practice
toinform personscharged with afirst DUI that he wasnot going toimpose asentence
of incarceration, therefore the person was not entitled to appointment of counsel.
Judge Fletcher would inquireif theperson desired toretain counsel, but if the person
was financially unableto retain counsel, even if the person would otherwisequalify
for appointment of counsel due to their financial circumstances, the law did not
permit the appointment of counsel under these circumstances. SeeHladv. State, 565
So.2d 762 (Fla. 5" DCA 1990). Thewaiver of counsel that appearsin the record of
Judge Fletcher’s first DUI cases, is only a waiver of the defendant’s right to retain
counsel, not the right to receive appointed counsel.

This is what happened in Mitchell’s case. The Court below accepted that
Mitchell qualified for appointment of counsel at the time of this offense based on his
then financial condition, but hedid not qualify for appointment of counsel under then
established law, because it was his first DUI, and Judge Fletcher put on the record
that he would not impose asentence of incarceration. The Court below accepted that
Mitchell was told by Judge Fletcher that he was not entitled to appointment of

counsel.  TheCourt below accepted that thewaiver of counsel that appearsin this



record reflects only that Mitchell was unable to afford to retain counsel and for that
reason he informed the court that he waived his right to retain counsel.

Therefore, Mitchell pled no contest without the benefit of counsel and without
aknowing and intel ligent waiver of counsal.

Mitchell alleged and it was accepted below that he was not correctly advised
of hisright to gppointment of counsel as required by Alabama v. Shelton, 535 U.S.
654 (2002),% and did not knowingly and intelligently waive his right to counsel.

The Court’s advice to Mitchell that he was not entitled to appointment of
counsel because the Court was not going to impose a sentence of incarceration,
although correct under the law in effect at that time, is no longer a correct statement
of the law, based on Alabama v. Shelton.

The Supreme Court held in Shelton that “ asuspended sentence that may

““end up in the actual deprivation of a person's liberty’’ may not be

imposed unless the defendant was accorded ‘‘the guiding hand of

counsel’’ in the prosecution for the crime charged.” Shelton, 535 U.S.

at 658, 122 S.Ct. at 1767 (quoting Argersinger v. Hamlin, 407 U.S. 25,

40, 92 S.Ct. 2006, 2014, 32 L.Ed.2d 530 (1972)). It said that two prior

decisions“controlled” its judgment in the Shelton case: Argersinger v.

Hamlin, 407 U.S. 25, 92 S.Ct. 2006, 32 L.Ed.2d 530 (1972), and Scott

v.Illinois, 440 U.S. 367,99S.Ct. 1158,59 L .Ed.2d 383 (1979). Shelton,
535U.S. at 657, 122 S.Ct. at 1767. In Argersinger, the Supreme Court

2 In Shelton, the Supreme Court held that if aperson is placed on probation and
could be subject to imprisonment for violation of probation, that initial proceeding
in which probation is imposed triggers a right to appointment of counsel, not just
when the probation is violated and the person is facing incarceration.

v



held that defense counsel must be appointedin any criminal prosecution

“that actually leads to imprisonment even for a brief period.”

Argersinger, 407 U.S. at 33, 37, 92 S.Ct. at 2006, 2012. In Scott, the

Supreme Court “drew the line at *‘ actual imprisonment,”’ holding that

counsel need not be appointed when the defendant is fined for the

charged crime, but isnot sentenced to aterm of imprisonment.” Shelton,

535 U.S. at 657, 122 S.Ct. at 1767 (quating Scott, 440 U.S. at 373-74,

99 S.Ct. at 1162).

Howard v. United Sates, 374 F.3d 1068, 1074 (11" Cir. 2004).

Thenew rule of constitutiond procedure in Shelton, requiring appoi ntment of
counsel even when the court announces that no sentence of incarceration will be
imposed, if adefendant is sentenced to probation, has been held to be retroactivefor
habeas relief purposes. Howard v. United States, 374 F.3d 1068 (11" Cir. June 25,
2004) (“ Inour judgment, thenew rule of the Shelton decision doesapplyretroactively
to cases on collateral review.”).

The Court below accepted that the original trial judgedid not engage in what
Isnow understood to bethe proper colloquy to establish aknowing waiver of hisright
to appointed counsel. Thelower Court accepted that Mitchell did not understand that
hequalified for the gopointment of counsel because the Court told him that he did not
gualify for appointment of counseal.

Thelower Court accepted that Mitchell was at thetimein questionindigent as

that term isused in Florida Rule of Criminal Procedure 3.111(b)(4) and thus entitled



to court appointed counsel under Alabama v. Shelton and Howard v. United Sates.
Thelower Court accepted that theoriginal trial court did not appoint counsel nor was
Mitchell otherwise represented by counsel and that Mitchell did not knowingly and
intelligently waive his right to appointment of counsel.

Mitchell filed a motion under Rule 3.850(b)(2), Florida Rules of Criminal
Procedure, within two years of the decisioninHoward seeking to vacate hispleaand
conviction.

At the November 30, 2006 hearing on the motion the issues werenarrowed to
whether Shelton was retroactivefor 3.850 purposes, and if so, whether Mitchell had
filed hismotionin atimely manner under Shelton. [R62-63] Thelower court denied
relief finding that Shelton was not retroactive, in reliance upon aprior Duval County
Circuit Court appellate decision, Florida v. Quigley. Alternatively the lower court
ruled that even were Shelton retroactive, tha Mitchell did not file his 3.850 motion
in atimely manner because he did not file it within two years of the Shelton decision
itself, disagreeing with Mitchell’ sargument that the two year window would not start
until Howard found Shelton to be retroactive.

Mitchell filed a timely notice of appeal December 29, 2006 and again on
September 5, 2007 after the trial court entered its written order. The Circuit Court

issued its decision three years later, on August 6, 2010, in which it affirmed the



lower court adopted the argument of the State below that only the United States
Supreme Court or FloridaSupreme Court coul d determinetheretroactivity of Shelton,
and upon that basis expresdy declined to rule on the single issue on appeal, whether
Shelton is retroactive or not.
“The State countersthat retroactivity can be decided only by the United
States Supreme Court or by the Florida Supreme Court. . . . Neither the
United States Supreme Court nor the FloridaSupreme [sic] has, to date,
maderetroactive the right to counsel announced in Shelton. It is not for

this Court to speculate whether at some future date either of those

courts will make Shelton retroactive.”

Slip opinion, pages 3-4 (emphasis supplied).

Mitchell then timely proceeded with this petition for certiorari.

10



ARGUMENTSIN SUPPORT OF GRANTING THE WRIT

WHETHERTHECIRCUIT COURT SITTINGINITSCAPACITY
ASA COURT OF APPEAL DEPARTEDFROM THE ESSENTIAL
REQUIREMENTS OF LAW IN REFUSING TO DECIDE
WHETHER ALABAMA v. SHELTON, A UNITED STATES
SUPREME COURT DECISION WHICH ANNOUNCED A NEW
RULE OF CONSTITUTIONAL PROCEDURE RELATING TO
THE RIGHT TO COUNSEL IN MISDEMEANOR CASES, WAS
RETROACTIVE FOR PURPOSES OF RULE 3.850, FLORIDA
RULESOF CRIMINAL PROCEDURE.

MERITSARGUMENT
SUMMARY OF ARGUMENT
l. MITCHELL'S PLEA AND CONVICTION ARE INVALID

BECAUSE THEY WERE OBTAINED IN VIOLATION OF HIS

RIGHT TO COUNSEL ESTABLISHED BY ALABAMA .

SHELTON MADE RETROACTIVE FOR HABEAS PURPOSES

BY HOWARD v. UNITED STATES ANDMITCHELL'SMOTION

TO VACATE HIS PLEA AND CONVICTION WAS TIMELY

FILED UNDER RULE 3.850(b)(2), BECAUSEMITCHELL FILED

ITWITHINTWOYEARSOF THEHOWARD RETROACTIVITY

DECISION.

Mitchell’s plea and conviction are invalid because they were obtained in
violation of his right to counsel as established by Alabama v. Shelton, made
retroactive for habeas purposes by Howard v. United States, and Mitchell’s motion
to vacate his plea and conviction was timely filed under Rule 3.850(b)(2), because

Mitchell filed it within two years of the Howard retroactivity decision.

The State and lower court below accepted all of Mitchell’ s factud assertions

11



astrue. The Stat€ s sole objectionswere (1) that Shelton was not retroactive, relying
for that proposition on Florida v. Quigley, an earlier, unpublished decision of a
Circuit Court three judge panel acting in their appellate capacity, Judges L. Haldane
Taylor, E. McRae Mathis, and David C. Wiggins, Judge Wiggins writing for the
court, in a case that did not discuss or purport to apply Howard, and (2) that the
motionwas untimely. The lower Court, Judge Tyrie W. Boyer, accepted the State's
argumentsand denied relief solely on the basis of hisfinding as a matter of law that
he was bound by the Quigley decision that Shelton was not retroactive, and
aternatively, that were Shelton retroactive, Mitchell’ s motion wasuntimely because
it was not filed within two years of Shelton. Judge Boyer regjected Mitchell’s
argument that the two year window opened under Rule 3.850(b)(2) for a new
Constitutional decision opened on the date of the Howard decision which first held
itto beretroactive, not on the date of the underlying Shelton decisionitself, whichdid
not address retroactivity. The State and lower Court both accepted that were the
Court in error on these two questions of law, that Mitchell would otherwise be
entitled to relief.

Because this appeal presents two pure questions of law, the lower court’s
determination of the legal questions comes to this Court with no presumption of

correctness, instead, Mitchell is entitled to de novo review.

12



Mitchell’ s argument is made in five points:

A. Quigley Is Not Binding on this Court Because Circuit Court

AppellateDecisionsAreBinding Only on Lower Courts, That Is on

the County Court, and Have No Binding Precedential Effect

Otherwise.

Putting aside the issue of the controlling authority of the federal court
retroactivity decision, Howard v. United Sates, which we will discuss below, the
starting point for the analysis of the lower Court’s decision is the Quigley decision.
In considering Quigley this Court must understand that Quigley is not binding
precedent for this Court. The law in Florida is well settled that Circuit Court
appellatedecisions are bindingauthority only in thelower county courtsof their own
circuitand not otherwise. Nojurisprudential or Constitutional principlerequiresthis
Court to afford any deference to an appellate decision of another Circuit Court, even
in our own Circuit. Quigley may, but need not, even be considered. Whether
considered or not, this Court is not permitted to treat Quigley as binding precedent,
rather the duty of this Court isto make an independent appell ate decision on thefacts
and law of this case.

B.theQuestion of Retroactivity of aFederal Constitutional Decision

Is a Question of Federal Law and a State Court |Is Bound by a

Governing Federal Decision.

Readily distinguishing Mitchell’s case from Quigley is that Quigley failed to

13



addresstheaboveissue, that is, if there isabinding federal decision determining that
a new rule of federal Constitutional procedure announced by the United States
Supreme Court is retroactive for habeas purposes, is this Court bound by the federal
retroactivity decision? The simple answer isyes. The nature of the federal system
in the United States dictates this result, which has been implied if not directly held
in numerous federal and state habeas decisions. Sate courts are pamitted to apply
their own retroactivity analysis asto State constitutional and statutory rulings which
may be more or lessrestrictive than the federal rule in Teague v. Lane, and may
expand and broaden the retroactive application of even federal dedsionsby applying
aless restrictive model of retroactivity analysis than Teague, as Florida does with
Witt, but no stateis permitted todisregard federd decisionsthat mandate retroactive
application of federal Constitutional rulings under Teague.®

At issue in Mitchell’s case is the holding in Alabama v. Shelton, which isa
guestion of federal Constitutional law. The United States Court of Appealsfor this
jurisdiction, the Eleventh Circuit Court of Appeals in Howard v. United Sates,

applyingthe Teagueanalysis, whichismorerestrictive than Florida’ sWittanalysis,

3 Talley is particularly instructive becauseit expressly holds that as a state court
applying federal constitutional principles, it is bound by the United States Supreme
Court’s Teague analysis and is not permitted to apply its own state specific
retroactivity model.
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held Shelton to be retroactive for habeas purposes. This Court is bound by that
decision.

C.Both Federal and State CourtsHold That Shelton | sRetr oactive.

The question of Shelton’s retroactivity has only been considered by two
reported decisions, Howard v. United Statesfrom the Eleventh Circuit, and Talley v.
Sate, by the South Carolina Supreme Court. Both cases reached the same
conclusion, that Shelton is retroactive for habeas purposes. There is no binding
Floridaprecedent holdingto the contrary. Indeed, inthelasthalf century, no reported
Florida decision has ever declined to retroactively apply any right to counsel case
from Gideon forward. Quigleyisan outlier.

D. Quigley Was Wrongly Decided and in Any Event Need Not Be
Followed.

This brief quotes at length from Howard and less so from Talley for their
arguments on retroactivity. Both reach the same conclusion, Howard after an
exhaustivesurvey of the controlling Supreme Court precedents, that Sheltonisanew
rule which requires retroactive application becauseit isawatershed rule of criminal
procedure because of its importance in determining the accuracy of the adjudicative
process. Quigley on the other hand concluded without andysis or explanation that

Shelton is not a new rule for retroactivity purposes. After studying Howard and
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Talley, the decision is clear that Quigley was wrongly decided.

In defense of Quigley and clearly diginguishing it fromMitchell’ s case, isthat
the parties apparently did not bring Howard to the attention of the Quigley panel.
Howard is not cited in the Quigley opinion, nor does the Quigley opinion reach the
issue presented by this case, whether this Court is bound by controlling federal
precedent on the question of Shelton retroactivity.

Because Quigley (1) waswrongly decided, (2) isnot binding precedent forthis
Court under Florida' ssystemof appellate juri sprudence, which requiresindependent
appellate decisions at the Circuit Court level, and (3) does not control this case
because it does not address the federal supremacy issue presented by this case, this
Court should not and must not follow Quigley.

E. Florida's Two Year Window of Retroactivity for Purposes of

Rule3.850(b)(2) Openson the Date of the Decision Makingthe New

RuleRetroactive, Not on the Date of the Decision of the Underlying

New Constitutional Rule.

Judge Boyer’ s alternative holding that Mitchell’s motion is not timely under
Rule 3.850(b)(2), because although filed within two years of Howard’ s decision that
Shelton was retroactive, it was not filed within two years of the Shelton decision

itself, iswrong. Thisisnot therulein Florida. Instead, the Florida Supreme Court

has expressly held that the two year window for filing new claims under Rule
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3.850(b)(2) based on newly retroactive Supreme Court constitutional question
decisionsopens on the date of the decision holding the new ruleretroactive, not from
the date of the underlying new rule decision itself. Dixon v. Sate, 730 So.2d 265,
268-269 (Fla. 1999).

Conclusion.

Based on the foregoing argument and authorities this Court should vacate the

plea, judgment and sentence in Mitchell’ s case.
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ARGUMENT

MITCHELL'S PLEA AND CONVICTION ARE INVALID

BECAUSE THEY WERE OBTAINED IN VIOLATION OF HIS

RIGHT TO COUNSEL ESTABLISHED BY ALABAMA .

SHELTON, MADE RETROACTIVE FOR HABEAS PURPOSES

BY HOWARDV.UNITED STATES ANDMITCHELL'SMOTION

TO VACATE HIS PLEA AND CONVICTION WAS TIMELY

FILED UNDER RULE 3.850(b)(2),BECAUSEMITCHELL FILED

ITWITHINTWOYEARSOF THEHOWARD RETROACTIVITY

DECISION.

Mitchell sought to vacate his1985 uncounsel ed pleaand convictionfor driving
under the influence in violation of Florida Statutes, § 316.193 (1985) based on
Alabama v. Shelton, 535 U.S. 654, 122 S.Ct. 1764 (2002), which extended the right
to counsel to probationary offenses as to which no sentence of incarceration is
imposed, if the person could subsequently be incarceratedfor violation of probation.
At the time of hisunderlying pleatothe DUI, Mitchell had been advised by thetrial
court that he had no right to gopointed counsel, because the court did not intend to
sentence Mitchell to any time in jail for the offense but only place Mitchell on

probation.*

Mitchell relied upon the decigon of the United States Court of Appealsfor the

* The waiver of counsel reflected in the docket of Mitchell’s case was only a
waiver of hisright toretain counsel. Mitchell wasindigent at the time of the offense
and unable to attain counsel. Mitchell would only been able to have counsel if the
court had appointed him counsel. The State and lower court accepted that this was
so for purposes of the 3.850 proceeding.
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Eleventh Circuit, the federal court of appeals which has jurisdiction over Florida,
Georgiaand Alabama, in Howard v. United Sates, 374 F.3d 1068 (11" Cir. 2004),
which had held Shelton retroactive under Teague v. Lane, 489 U.S. 288, 109 S.Ct.
1060 (1989). Mitchell argued that his motion wastimely because it came withintwo
yearsof theHoward decision, thuswithin theexception providedin Rule 3.850(b)(2),
which provides:

(b) Time Limitations. A motion to vacate a sentence that exceeds the

limits provided by law may be filed at any time. No other motion shall

be filed or considered pursuant to this rule if filed more than 2 years

after the judgment and sentence become final in a noncapita case or

more than 1 year after the judgment and sentence become final in a

capital caseinwhich adeah sentence hasbeenimposed unlessitalleges

that . ..

(2) the fundamental constitutional right asserted was not established

within the period provided for herein and has been held to apply

retroactively . . .

Once Sheltonwasdetermined to beretroactive, Mitchell argued that he had two
years from that determination to seek relief under Rule 3.850. Howard was decided
June 25, 2004. The mandate did not issue on Howard until August 18, 2004.
Mitchell filed his 3.850 motion on June 26, 2006. June 25, 2006 was a Sunday.

Therefore Mitchell’ s motion was filed within two years of both the mandate and the

decision date of Howard.®

> Neither the State nor lower court disputed this point.
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The lower court denied relief on two grounds, first, that based on the
unpublished decisioninFloridav. Quigley, Appeal No. 2004-AP-61 (Fla. 4™ Judicial
Circuit, Duval County)(Wiggins, J., August 1, 2005), Shelton had been determined
to not apply retroectively for purposes of post convictionrelief under Rule 3.850, and
dternatively, that even were Shelton determined to be retroactive, that Mitchell’s
motion was untimely, because it should have been filed within two years of the
Shelton decision itself.°
A. QUIGLEY ISNOT BINDING ON THIS COURT BECAUSE CIRCUIT

COURT APPELLATEDECISIONSARE BINDING ONLY ONLOWER

COURTS, THAT IS, ON THE COUNTY COURT, AND HAVE NO

BINDING PRECEDENTIAL EFFECT OTHERWI SE.

Putting aside the quedion of the controlling effect of Howard which we will
address below, the lower court was bound by Quigley because the decision of a
circuit court acting in its appellate capacity is binding upon all county courts within
that circuit. Fieselman v. State, 566 So.2d 768 (FIa1990). Thesameisnottrueasto
this Court, however. This Court isin no way bound by Quigley, because one Circuit

Court appellate decision does not bind another Circuit Court Judge, even within the

same Circuit:

® Shelton was decided May 20, 2002. If the two year window commenced on the
date Shelton was decided then Mitchell would havehad until May 20,2004 tofile his
3.850 motion.
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We hold that the circuit court sitting in its gopellate capacity was
required to consider all decisionsof thecircuit court inthe Ninth Circuit
when searching for precedents upon which to base itsdecision, and, in
the absence of a rule of procedure to relve conflicts among the
decisions, to make its independent decision.

Satev. Lopez, 633 So.2d 1150, 1151 (Fla. 5" DCA 1994).

Moreover, there is no official reporter for circuit court appellate
opinions. Although the supreme court has stated that these circuit court
opinions are binding on all county courtswithin the circuit, Fieselman
v. State, 566 So.2d 768 (FIa.1990), it has also recognized that circuit
court appellate opinions are “not widely reported and used as
precedent.” Heggs, 658 So.2d at 526 n. 4. This system permits or even
encourages multipleconflictingcircuit court appellate opinionsthat are
difficult to locate and whose conflicts are hard to resolve in the district
courts.

State v. Wilson, 690 So.2d 1361, 1365 (Fla. 2" DCA 1997) (emphasis supplied).’

That is not to say that this Court should not consider Quigley, but for the

" Indeed, as atechnical matter, even at the district court of appeal, one three judge
panel constitutionally can override the decision of aprior panel, simply because it
disagrees.

Although we agree that, to carry out the purpose behind our new
appellate structure, a three-judge panel of adistrict court should not
overruleor recedefromaprior panel'sruling on anidentical point of the
law, we cannot accept the chief judges suggestion that we should
prohibit that action by court rule. Without addressing possible
constitutional problems, wefind that astrict rule of procedure would be
unworkable and inappropriate

In re Rule 9.331, Determination of Causes by a District Court of Appeal En Banc,
Florida Rules of Appellate Procedure 416 So.2d 1127, 1128 (Fla. 1982).
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reasonsset forth in somedetail below, theCourt will seethat it should not and indeed
may not follow Quigley.

This Court should not follow Quigley, because it was wrongly decided and
apparently decided without the benefit of the Howard decision. Quigley doesnot cite
Howar d and apparently Howar dwasnot brought to the attention of the Quigley court.
Quigley was decided before the mandateissued inHoward. Quigley did not consider
whether it would have been bound by federal precedent had it known federal
precedent existed on the question of Shelton retroactivity.

So Quigley fails to address what in fact is the controlling question in this
appeal, whether federd precedent holding Shelton retroactive under Teague is
binding onthisCourt. Aswill be explained below, itis. A decision of afederal court
that arule of federal Constitutional law isretroactive for habeas purposesis binding
on a state court in deciding the same question, and because the governing federal

court has held Shelton retroactive, this Court is bound by that deci sion.
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B. THE QUESTION OF RETROACTIVITY OF A FEDERAL

CONSTITUTIONAL DECISIONISA QUESTION OF FEDERAL LAW

AND A STATE COURT IS BOUND BY A GOVERNING FEDERAL

DECISION.

It appearsto bewell established that the decision of afederal court determining
that a federal constitutional rule is retroactive for purposes of Teague v. Lane is
binding on state courts? Although Florida can and does have its own independent
retroactivity model based on Witt v. State, 387 So.2d 922 (Fla. 1980), which is the
governing model in determining independent state law retroactivity questions, that
model isonly applicableto expand or broaden retroactivity for federal constitutional
questions.’ For example, in deciding whether Ring v. Arizona, 536 U.S. 584, 122
S.Ct. 2428 (2002), would be applied retroactively in Florida death penalty
proceedings, the Horida Supreme Court stated:

Applying the test for retroactivity under Teague, the United States

Supreme Court recentlyheldinSchrirov. Summerlin, 542 U.S. 348,124

S.Ct. 2519, 159 L.Ed.2d 442 (2004), that Ring does not apply

retroactively for purposes of fedeal law. But Summerlin does not
control our decision. As courts in other states have noted, state courts

® The reverse of this proposition is not so: afederal decision declining to apply a
new rule of constitutiond law retroactivey isnot binding on state courts, which may,
If they choose, dect to apply the new rule more broadly for state pog-conviction
relief purposes. Danforth v. Minnesata, 128 S.Ct. 1029 (2008).

° Witt preceded Teague v. Lane and was itself based on the then current federal
model of retroactivity analysis, Linkletter v. Walker, 381 U.S. 618, 85 S.Ct. 1731
(1965).
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are not bound by Teague in determining the retroactivity of decisions.
See California v. Ramos, 463 U.S. 992, 1014, 103 S.Ct. 3446, 77
L.Ed.2d 1171 (1983) (acknowledging that “[s]tates are free to provide
greater protections in their criminal justice system than the Federal
Constitution requires’); Colwell v. State, 118 Nev. 807, 59 P.3d 463,
470(2002) (notingthat “[w]emay chooseto providebroader retroactive
application of new constitutional rules of ariminal procedure than
Teagueand itsprogeny requir€e’); Cowell v. Leapley, 458 N.W.2d 514,
517 (S.D.1990) (noting that states may decide how to provideaccessto
state postconviction relief). We continueto applyour longstanding Witt
analysis, which provides more expansive retroactivity standards than
those adopted in Teague. We nevertheless conclude that, even under
Witt, Ring does not apply retroactively.

Johnson v. State, 904 So.2d 400, 408-409 (Fla. 2005).

TheFloridaSupreme Court’ sview that Floridamay provide broader and more
expansive retroactivity than the federal courts provide under Teague was recently
ratified in Danforth v. Minnesota, 128 S.Ct. 1029 (2008)."° Although the holdingin
Danforth is limited to the question whether state courts may extend broader
retroactivity than federal courts, dicta throughout Danforth supports the obvious
conclusion that the reverse is not true, that is, that state courts may not restrict

retroactivity of federal constitutional decisions to less than that required under

19 Because the United States Supreme Court has never held any new rule of
Constitutional procedure retroactive other than rulesrelating to right to counsel, as
a practical mater all Florida retroactivity analysis is Witt driven and by definition
purporting to apply a broader retroactivity principle than required by the federal
rules. Quigley isthe only Florida decision to ever refuse to apply a new Supreme
Court decision on right to counsel retroactively.
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Teague:
For example, the Court stated:

Our recent decision in Whorton v. Bockting, 549 U.S. ----, 127 S.Ct.
1173, 167 L.Ed.2d 1 (2007), makes clear that the Minnesota court
correctly concluded that federal law does not require state courts to
apply the holding in Crawford to cases that were final when that case
was decided. Nevertheless, we granted certiorari, 550 U.S. ----, 127
S.Ct. 2427, 167 L.Ed.2d 1129 (2007), to consider whether Teague or
any other federal rule of law prohibits them from doing so.

Danforth v. Minnesata, 128 S.Ct. 1029, 1034 (2008) (emphasis supplied).

Atissuein Danforthwasthedecision of theMinnesota Supreme Court to apply
the holding of Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004),"
retroactively for purposes of Minnesota state post conviction relief procedures. In
Bockting the United States Supreme Court had held that under Teague analysis,
Crawfordwas not retroactive. The significance of the emphasi zed language aboveis
the necessary implication that had Bockting been decided the other way, had it hdd
Crawford to be retroactive, then that decision would have required state courts to
follow it.

Danforth later concluded:

1 Crawford held that out-of-court statements by witnesses that are testimonial are
barred, under the Confrontaion Clause, unless witnesses are unavailable and
defendants had prior opportunity to cross-examinewitnesses, regardless of whether
such statements are deemed reliable by court, abrogating Ohio v. Roberts 448 U.S.
56, 100 S.Ct. 2531 (1980).
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In sum, the Teague decision limitsthe kinds of constitutional violations
that will entitleanindividual to relief on federal habeas, but doesnot in
any way limit theauthority of astate court, when reviewingits own state
criminal convictions, to provide aremedy for aviolation that is deemed
“nonretroactive” under Teague.

Danforth v. Minnesata, 128 S.Ct. 1029, 1042 (2008) (emphasis supplied).

Theonly reported decision to consider the retroactivity of the Shelton decision
other than Howard has been that of the South Carolina Supreme Court in Talley v.
Sate, 371 S.C. 535, 541-544, 640 S.E.2d 878, 880-882 (2007). The Stateargued in
Talley for application of South Carolina's own retroactivity model foundin Satev.
Jones, 312 S.C. 100, 439 S.E.2d 282 (1994), but the South Carolina Supreme Court
disagreed, and held that it wasrequired to follow Teague:

The State urges us to apply both Teague v. Lane, 489 U.S. 288, 109
S.Ct. 1060, 103 L.Ed.2d 334 (1989), and Sate v. Jones, 312 S.C. 100,
439 S.E.2d 282 (1994), to determinewhether Shelton should be applied
retroactively on collateral review. We disagree. |n deter mining whether
Respondent was deprived of hisfederal constitutional right to counsel,
we are required to follow the United States Supreme Court's decisions
on retroactivity. Am. Trucking Ass'ns, Inc. v. Smith, 496 U.S. 167, 178,
110S.Ct. 2323, 2330, 110 L.Ed.2d 148, 159 (1990) (“In order to ensure
the uniform application of decisions construing constitutional
reguirementsand to prevent Statesfromdenying or curtailing federally
protected rights, we have consistently required that state courts adhere
to our retroactivity decisions.”)

Talley v. Sate, 371 S.C. 535, 541, 640 S.E.2d 878, 880 (2007) (emphasis supplied).

Therulecould not be otherwise under our federal system of government. Were
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this Court or any stae court to disagree and refuse to apply a federal court
retroactivity decision - - that is, afederal decision holding a federal constitutional
right to be retroactive - - and deny relidf, the petitioner then would resort to federal
court under 28 U.S.C. § 2254, and then be entitled to application of the federal
retroactivity decision, and the federal court would be required to reverse the state
court decision. Florida s courts are required to follow binding federal Eleventh
Circuit precedent in any case in which the federal court has hdd anewly announced
federal Constitutional ruleto beretroactive under Teague. The Eleventh Circuit has
held Shelton to be retroactive for habeas purposes in Howard, therefore Mitchell is
entitled to the retroactive application of Shelton to his case.

C. BOTH FEDERAL AND STATE COURTSHOLD THAT SHELTON IS
RETROACTIVE.

Mitchell rested his retroactivity argument below on the decision of the
Eleventh Circuit Court of AppealsinHoward. Writing for athreejudge pand, Judge
Ed Carnes held:*?

Under Teague, new rules of constitutional law are not to be applied

2 Counsel does not routinely replicate at such length cited decisions, but in this
case, theissuehas been so carefully and thoroughly andyzed by the Eleventh Circuit
that the reasoning and argumentation of that Court’s decision cannot be improved
upon. It would be fraudulent pretense to imagine that counsel for Mitchell could
express the argument better than Judge Carnes has already done. Mitchdl rests on
Judge Carnes' s arguments.
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retroactively to cases on collateral review unless they fall into one of
two exceptions. Teague, 489 U.S. at 311-13, 109 S.Ct. at 1075-76;see
also Saffle, 494 U.S. at 494-95, 110 S.Ct. at 1263-64 (same); Garciav.
United Sates, 278 F.3d 1210, 1214 (11th Cir.2002) (same). Only the
second exceptionisin play here. Under it, anew rule should be applied
retroactivelyif it “ requiresthe observance of those proceduresthat ... are
implicit in the concept of ordered liberty Teague, 489 U.S. at 311, 109
S.Ct. at 1076 (internal quotation marks and citations omitted). This
exceptionis*reservedfor watershed rulesof criminal procedure...[that]
properly alter our understanding of the bedrock procedural elements.”
Ild. Wehavestated that “ ‘ [t]o fall withinthe[second] exception, the new
rulemust satisfy atwo-pronged test: (1) it must relate to the accuracy of
the conviction; and (2) it must alter our understanding of the bedrock
procedural elements essential to the [fundamental] fairness of a
proceeding.” ” Garcia, 278 F.3d at 1215 (quoting Nutter v. White, 39
F.3d 1154, 1157 (11th Cir.1994)).

Overshadowingour consideration of whether Shelton'sextension of the
right to counsel should be made retroactively applicable is one
momentousfact: Every extension of the right to counsel from Gideon
[Gideon v. Wainwright, 372 U.S. 335, 83 SCt. 792 (1963)] through
Argersinger has been applied retroactively to collateral proceedings by
the Supreme Court. The holding of Gideon itself, which established the
right to counsel in all felony convictions, 372 U.S. at 344-45, 83 S.Ct.
at 796-97, was judged to be retroactively applicable in Kitchens v.
Smith, 401 U.S. 847, 847,91 S.Ct. 1089, 1090, 28 L .Ed.2d 519 (1971).
Theright to counsel at plea hearings, recognized in Whitev. Maryland,
373 U.S. 59, 83 S.Ct. 1050, 10 L.Ed.2d 193 (1963), was held to be
retroactively applicablein Arsenault v. Massachusetts, 393 U.S. 5, 6, 89
S.Ct. 35, 36, 21 L.Ed.2d 5 (1968). The right to counsel at probation
revocation hearings, announced in Mempa v. Rhay, 389 U.S. 128, 88
S.Ct. 254, 19 L.Ed.2d 336 (1967), was held to be retroactively
applicablein McConnell v. Rhay, 393 U.S. 2, 3-4,89 S.Ct. 32, 33-34, 21
L.Ed.2d2(1968). Therightto counsel on appeal, recognizedin Douglas
v. California, 372 U.S. 353, 83 SCt. 814, 9 L.Ed.2d 811 (1963), has
also been retroactively applied. See McConnell, 393 U.S. at 3, 89 S.Ct.
at 33. Finally, Argersinger 's extension of the right to counsel to any
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prosecution leading to actual imprisonment was deemed retroactively
applicablein Berry v. City of Cincinnati, 414 U.S. 29, 29-30, 94 S.Ct.
193,194, 38 L.Ed.2d 187 (1973). A scorethat is perfect packs punchin
any analysis.

The implication of al those retroactivity decisions dealing with
Gideon-related rights is arguably |essened because they were made in
thepre-Teagueera. The Supreme Court hasnot decidedtheretroactivity
of any rule expanding Gideon since the Teague regime began in
1989-there have been no expansions of Gideon since then except for
Shelton. Before Teague retroactivity issues in criminal cases were
governed by the guidelines st out in Linkletter v. Walker, 381 U.S. 618,
85 S.Ct. 1731, 14 L.Ed.2d 601 (1965). Under the Linkletter guidelines
the Court considered the purposes of the new rule, any reliance on the
old rule, and the effect retroactive application of the new rule would
have on the administration of justice. Id. at 636, 85 S.Ct. & 1741,
Johnsonv. State of New Jersey, 384 U.S. 719, 727,86 S.Ct. 1772, 1777,
16 L .Ed.2d 882 (1966). Because of the substantial differenceinanalysis,
thepre-Teaguedecisionsapplying Gideon-rel ated rightsretroactively do
not control whether a post-Teague decision announcing a new one is
retroactively applicable. But those pre-Teague decisions are hard to
ignore. There are statements in them, and in later decisions
characterizingthem, that stresstheimportance of theright to counsel in
the retroactivity context.

Examples of various paeans to the right to counsel abound. “The
Supreme Court typically offers the right to counsel ... as the paradigm
of a‘bedrock procedural element’ falling within the second ex ception.”
Nutter v. White, 39 F.3d 1154, 1157-58 (11th Cir.1994) (quoting
Mackey v. United States, 401 U.S. 667, 693-94, 91 S.Ct. 1160, 1180-81,
28 L.Ed.2d 404 (1971) (Harlan, J., concurring)). “The right to counsel
at thetrial ... onappeal, and at theother ‘criticd’ stages of the criminal
proceedingshaveall been maderetroactive, sincethe* denial of theright
must almost invariably deny afair trial.” ” Arsenault, 393 U.S. at 6, 89
S.Ct. at 36 (citations omitted) [Arsenault v. Com. of Mass., 393 U.S. 5,
89 S.Ct. 35 (1968)]. Theright to counsd relatesto“the very integrity of
thefact-finding process.” McConnell, 393 U.S. at 3,89 S.Ct. at 33. The
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Supreme Court has “underscored the narrowness of [ Teague's] second
exceptionby using asaprototypetherule of Gideon.” Spaziano, 36 F.3d
at 1043 [Spaziano v. Sngletary, 36 F.3d 1028 (11" Cir. 1994)] (diting
Teague, 489 U.S. at 313, 109 S.Ct. at 1077);see Beard v. Banks, 542
U.S. 406, 124 S.Ct. 2504, 159 L.Ed.2d 494, 2004 WL 1402567, No.
02-1603, at 11 (June 24,2004) (“In providing guidance asto what might
fall within this[second Teague] exception, we have repeatedly referred
totheruleof Gideonv. Wainwright... and only tothisrule.”); Saffle, 494
U.S. at 495, 110 S.Ct. at 1264 (“ Although the precise contours of this
[second Teague] exception may be difficultto discern, we haveusually
cited Gideon... to illustrate the type of rule coming within the
exception.”).

Significantly, the Supreme Court has never distinguished between
different contextsinjudging whether an extension of theright to counsel
should be made retroactive. It appears that, for these purposes at |east,
one right to counsel case is indistinguishable from another. See
Arsenault, 393 U.S. at 6, 89 S.Ct. at 36. The Supreme Court has
instructed usthat theright to representation by counsel isinevitably tied
to the accuracy of aconviction. McConnell, 393 U.S. at 3-4,89 S.Ct. at
33-34. We have said outright that the right to counsel is a bedrock
procedural element for Teague purposes. See Nutter, 39 F.3d at 1157.

The government doesnot dispute much, if any, of this, but instead pegs
Its position to the proposition that Shelton did not really alter our
understanding of the right to counsel. Having already held in this
opinion that Shelton 's application of the right to counsel in a new
context constitutes a*“ newly recognized” right, it would be odd to hold
now that our understanding was not atered by the Shelton decision.
Before Shelton this circuit had no rule on whether it violated the Sixth
Amendment right to counsel to use an uncounseled conviction that had
not resulted injail timeto enhancethe sentenceimposed for acounsel ed
conviction. Other courts had answered that question in different ways.
Now, the split of authority has been healed. Along with every other
court in the country, we must follow the Shelton rule. Our own
understanding has been altered because it went from ablank slateto one
on which is written the Shelton rule.
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Another consideration in dedding this retroactivity issue is the
realization that Teague is a remarkably restrictive doctrine, and its
second exception exceedingly narrow. As we have explained:

This exception is a narrow one, and its narrowness is
consistent with the recognition underlying Teague that
retroactivity “ seriously underminestheprincipleof finality
which is essential to the operation of our criminal justice
system.” Teague, 489 U.S. at 309, 109 S.Ct. at 1074. Tofit
within the second exception, it is not enough that the rule
“preserve the accuracy and fairness of cgpital sentencing
judgments,” Sawyer, 497 U.S. at 242, 110 S.Ct. at 2831
[Sawyer v. Smith, 497 U.S. 227, 110 S.Ct. 2822 (1990)], or
that it “isaimed at improving the accuracy of trial.” Id. The
new rule also must be so fundamentally important that its
announcementisa* groundbreaking occurrence.” Caspari,
510 U.S. at 396, 114 S.Ct. at 956 [Caspari v. Bohlen, 510
U.S. 383, 114 S.Ct. 948 (1994)] . It must be a “watershed
rule” that “ater[s] our understanding of the bedrock
procedural elements essential to the fairness of a
proceeding.” Sawyer, 497 U.S. at 241, 110 S.Ct. at 2831
(internal quotation marks omitted). Thus, there is a
requirement of “the primacy and centrality of the
rule,” Saffle, 494 U.S. at 495, 110 S.Ct. at 1264.

Spaziano, 36 F.3d at 1042-43.

The Supreme Court has often examined, announced, or proposed new
rules of law to see if they fit within the strictures of Teague's second
exception, but it has never found one that does. Beard, No. 02-1603, at
10, 124 S.Ct. at 2513;seeiid. at 13-14, 124 S.Ct. at 2515 (holding that
the new rule announced in Mills v. Maryland, 486 U.S. 367, 108 S.Ct.
1860, 100 L.Ed.2d 384 (1988), and McKoy v. North Carolina, 494 U.S.
433, 110 S.Ct. 1227, 108 L.Ed.2d 369 (1990), does not fit within the
second Teague exception); Schriro v. Summerlin, 542 U.S. 348, 124
S.Ct. 2519, 2526, 159 L.Ed.2d 442, No. 03-526, 2004 WL 1402732,
(June 24, 2004) (same holding regarding the new rule announced in

31



Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556
(2002)); O'Dell v. Netherland, 521 U.S. 151, 167,117 S.Ct. 1969, 1978,
138 L.Ed.2d 351 (1997) (same holding regarding the rule of Smmons
v. South Carolina, 512 U.S. 154, 114 SCt. 2187, 129 L .Ed.2d 133
(1994)); Gray v. Netherland, 518 U.S. 152, 170, 116 S.Ct. 2074, 2085,
135 L.Ed.2d 457 (1996) (same holding regarding a proposed new rule
concerning notice to a defendant of evidence to be used against himin
acapital sentencing proceeding); Goeke v. Branch, 514 U.S. 115, 120,
115 S.Ct. 1275, 1278, 131 L.Ed.2d 152 (1995) (per curiam) (same
holding regarding a proposed new rule relating to the fugitive
disentitlement doctrine); Caspari v. Bohlen, 510 U.S. 383, 396, 114
S.Ct. 948, 956, 127 L.Ed.2d 236 (1994) (same holding regarding a
proposed new rule that Double Jeopardy Clause applies to noncapital
sentencing proceedings); Gilmore v. Taylor, 508 U.S. 333, 345, 113
S.Ct. 2112, 2119, 124 L .Ed.2d 306 (1993) (same holding regarding a
new rule about jury instructions on mitigating mental state in a murder
case); Grahamv. Collins, 506 U.S. 461, 478, 113 S.Ct. 892, 903, 122
L.Ed.2d 260 (1993) (same holding regarding a proposed new rule
concerningjury questionsin Texas capital sentencing scheme); Sawyer,
497 U.S. at 244, 110 S.Ct. at 2832 (same holding regarding the newrule
of Caldwell v. Mississippi, 472 U.S. 320, 105 SCt. 2633, 86 L.Ed.2d
231 (1985)); Saffle, 494 U.S. at 495, 110 S.Ct. at 1264 (same holding
regarding aproposed new ruleregarding jury consideration of sympathy
in acapital sentencing proceeding); Butler v. McKdlar, 494 U.S. 407,
416, 110 S.Ct. 1212, 1218, 108 L.Ed.2d 347 (1990) (same holding
regarding the new rule of Arizonav. Roberson, 486 U.S. 675, 108 S.Ct.
2093, 100 L.Ed.2d 704 (1988)).

We have been dlightly more liberal in our application of Teague 's
second exception and have on two occasions found arule to fit within
It, but in one of those the Supreme Court later disagreed. In Nutter, 39
F.3d at 1157-58, we held that the new rule of Cage v. Louisiana, 498
U.S. 39, 111 S.Ct. 328, 112 L.Ed.2d 339 (1990), which prohibited
certain jury ingruction language that undermined the beyond a
reasonable doubt standard, did fall into the second Teague exception
becausetheruleis centrd to an accurate determination of innocence or
guilt, and, like Gideon, implicated a fundamental guarantee of a fair
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trial. InClark v. Dugger, 901 F.2d 908, 912-13 (11th Cir.1990), we held
that the rule announced by the Supreme Court in its Caldwell decision
fit within the second Teague exception, but the Supreme Court itself
later disagreed. See Sawyer, 497 U.S. at 244, 110 S.Ct. at 2832.

More often we, like the Supreme Court, have found that new rules
cannot squeeze within the narrow confines of the second Teague
exception. See Turner v. Crosby, 339 F.3d 1247, 1285 (11th Cir.2003)
(holding that the new rule of Ring v. Arizona does not fall into the
second Teague exception); Housel v. Head, 238 F.3d 1289, 1298 (11th
Cir.2001) (same holding regarding proposed new rule that Eighth
Amendment forbidsjury from weighing unadjudicated crimesin capital
sentencing proceeding); Glock, 65 F.3d at 890 (same holding regarding
thenew ruleof Espinosav. Florida, 505 U.S. 1079, 112 S.Ct. 2926, 120
L.Ed.2d 854 (1992)); Spaziano, 36 F.3d at 1043 (same holding
regarding proposed new rule to bar or curtail the use of a witness
hypnotically refreshed testimony against a defendant); Collinsv. Zant,
892 F.2d 1502, 1512 (11th Cir.1990) (per curiam) (same holding
regarding the new rule of Michigan v. Jackson, 475 U.S. 625, 106 SCt.
1404, 89 L.Ed.2d 631 (1986)).

Thelesson of all these decisions, we believe, isthat the second Teague
exception is so tight that very few new rules will ever squeeze through
it. The exception that proves the exception, however, is a new
Gideon-related rule. Over and over again, the Supreme Court and this
Court have held up Gideon as the paradigm case for the second Teague
exception. See, e.g., Saffle, 494 U.S. at 495, 110 S.Ct. at 1264 (“[W]e
have usually cited Gideon... toillustrate the type of rule coming within
the exception.”); Nutter, 39 F.3d at 1157-58 (“The Supreme Court
typically offers the right to counsel ... as the paradigm of a ‘bedrock
procedural element’ falling within the second exception [of the Teague
rule]”). The pre-Teague retroactivity decisions dealing with right to
counsel indicatethat eachextension of that groundbreaking decision has
itself been treated with the worshipful regpect accorded Gideon itself.
The inference we draw isthat it is the sheer importance of the right to
counsel that isprimary inthe analysis, not the incremental extension of
that right in the case at hand. At the risk of oversimplification, for
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purposes of the second Teague exception there are new rules, and then
there are new Gideon-extension rules. The Shelton decision fitswithin
the second category.

Howard v. United Sates, 374 F.3d 1068, 1078-1081 (11" Cir. 2004).

Howard does not stand alone. After testing the rulein Shelton under Teague,
the South Carolina Supreme Court reached the same conclusion, and held that Shelton
was retroactive for purposes of South Carolina post-conviction relief:*

Precedent prior to Shelton established that a defendant was entitled to
the constitutional right to counsel when the defendant recaved a
sentence “that end[s] up in the actual deprivation of a person'sliberty.”
Argersinger, 407 U.S. at 40, 92 S.Ct. at 2014, 32 L.Ed.2d at 540.
However, the Shelton decision required counsel to be appointed when
anindigent defendant received a sentencethat “ may end up in the actual
deprivation of aperson'sliberty.” Shelton, 535 U.S. at 658, 122 S.Ct. at
1767,152 L .Ed.2d at 895 (internal quotation omitted) (emphasisadded).
Shelton's extension of theright to counsel was anew rule under Teague
because it was not dictated by precedent existing at the time of
Respondent's convictions. See also Howard v. United States, 374 F.3d
1068, 1074-77 (11th Cir.2004) (finding Shelton announced a new rule
under Teague).

3 Talley cited as persuasive but was not bound by Howard. That is because the
binding effect of federal appellate decisionsdoes not run outside of the statesof the
particular circuit that issued the appel latedecision. “Wereit atherwise, it would cast
doubt onthefederal court practiceof limiting thebinding effect of appellatedecisons
tothe courtsof aparticular circuit. Circuit boundaries - and the very sysem of circuit
courts-are a matter of judicial administration, not constitutional law.” Hart v.
Massanari, 266 F.3d 1155, 1175-1176 (9" Cir. 2001). Howard was adecision of the
Eleventh Circuit Court of Appeas and hence binds only the courts of Florida,
Georgia and Alabama.
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Generally, new procedural rules should be not applied retroactively to
cases on collateral review, unless the new rule falls within one of two
exceptionsto the general rule. Teague, 489 U.S. at 305, 310, 109 S.Ct.
at 1072, 103 L.Ed.2d at 352, 356. The first exception is when the rule
“places certain kinds of primary, private individual conduct beyond the
power of the crimind law-making authority to proscribe.” Id. at 311,
109 S.Ct. at 1075, 103 L.Ed.2d at 356 (internal quotation omitted). The
second exception is when the rule “requires the observance of those
procedures that ... areimplicit in the concept of ordered liberty.” Id. at
311,109 S.Ct. at 1076,103 L .Ed.2d at 356 (internal quotationsomitted).
The second exception is “reserved for watershed rules of criminal
procedure” which implicate the fundamental fairness and accuracy of
the proceeding. Id.

The first exception is not applicable to the present situation. The
Supreme Court has repeatedly cited Gideon asillustrative of the type of
new rule which falls within the second exception in Teague. See, e.g.,
Beard v. Banks, 542 U.S. 406, 124 S.Ct. 2504, 159 L.Ed.2d 494 (2004)
(recognizingtheright to counsel announced in Gideon as an example of
the second Teague exception); Safflev. Parks, 494 U.S. 484,110 S.Ct.
1257,108L.Ed.2d 415 (1990) (same); Teague, 489 U.S. at 311-312, 109
S.Ct. at 1075-76, 103 L.Ed.2d at 357 (same). The Supreme Court also
has applied each extension of the constitutional right to counsel
retroactively to collateral proceedings. We conclude the new rule
announced by Shelton is a watershed rule of criminal proceeding
because the right to counsel undeniably implicates the fundamental
fairness and accuracy of the proceeding. See Howard, 374 F.3d at
1077-80 (collecting authority which supportsretroactive application of
every extension of right to counsel oncollateral review but noting these
decisions were decided prior to Teague and concluding Shelton fell
within the second Teague exception because of “the sheer importance
of the right to counsel™).

Talley v. Sate, 371 S.C. 535, 543-544, 640 S.E.2d 878, 881-882 (2007).
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D. QUIGLEY WASWRONGLY DECIDED AND IN ANY EVENT NEED
NOT BE FOLLOWED.

We do not fault the panel for the decision in Quigley. Busy Circuit Court
judges must take timethat they does not have away fromtheir calendarsof trial cases
to decide appeals. Appellate decision-making under such circumstances can be no
better than the quality of the briefing presented. Given that Howard was not cited to
the Quigley panel - - an assumption we makefrom the failure of the opinion to cite
to Howard - - it would not be reasonable to expect the Court on its own to have
discovered Howard." In addition, the parties and the Court may simply have missed
Howard because it was decided lessthan aweek before the decision in Quigley was
filed and Quigley was filed before the mandate issued in Howard. As a practical
matter Quigley was written before the Court or parties could have known about
Howard even if the partieswere attempting to update their research.

Therefore, although Howard may not technically qualify as supervening
authority, in effect it is. On that basisalone Quigley meritsrevisiting. The concept
of supervening superior authority iswell established in appellate jurisprudence:

Of course, prior pand decisions can be overruled by intervening

Supreme Court decisions, aswell as by the en banc court, and where
there is a conflict between the holding of an earlier panel decision and

4 Alternatively we ask this Court to take judicial notice of the record in Quigley,
including the briefs.
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that of alater Supreme Court decision, subsequent panels must follow
the Supreme Court decision. SeelnreProvenzano, 215 F.3d 1233, 1235
(11th Cir.2000), cert. denied, 530 U.S. 1256, 120 SCt. 2710, 147
L.Ed.2d 979 (2000) (“We would, of course, not only be authorized but
also required to depart from [the prior decision] if an intervening
Supreme Court decision actually overruled or conflicted with it.”);
Cottrell v. Caldwell, 85 F.3d 1480, 1485 (11th Cir.1996) (“Where prior
panel precedent conflictswith asubsequent Supreme Court decision, we
follow the Supreme Court decision.”). But a panel is justified in
disregarding a prior panel decison because of the Supreme Court's
holdingin alater case only when that intervening holding is squarely on
point.

Johnson v. K Mart Corp., 273 F.3d 1035, 1067 (11" Cir. 2001).

Because Quigley did not decide the question whether Howard dictates a
different answer to the question of retroactivity, this Court would not be overruling
Quigley to hold to the contrary:

We begin our discussionwith arecognition of thefundamental principle

announced long ago by our Florida Supreme Court that “[f]or one case

to have the effect of overruling another, the same questions must be

involved; they must be affected by a like set of facts and a conclusion

must be reached in hopel ess conflict with that in the former case.” State

exrel. Garland v. City of West Palm Beach, 141 Fla. 244, 247-248, 193

So. 297, 298 (1940).

Wood v. Fraser, 677 So.2d 15, 17 (Fla. 2™ DCA 1996).
But evenif thisCourt wererequiredto overrule Quigley, that woul d be merited.

Thelengthy analysisof Sheltonretroactivity set forth abovefrom Howardand Talley

convincingly establish that Shelton must beapplied retroactively for post-conviction
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relief purposes.® Quigley asserts without explanation that Shelton “creates no new
right to counsel, but merely refines an already existing right.” [Quigley slip opinion
at p. 7] Thiswasthe same conclusion reached by the district court and reversed by the
Eleventh Circuit Court of Appeals in Howard after an exhaustive analysis of the
guestion:

The district court ruled that the right recognized in Shelton was not a
“newly recognized” one. We disagree.

In deciding “ newly recognized” right issuesarising under § 2255 6(3),
we have applied decisions involving the Teague retroactivity doctrine.
See Garcia v. United Sates, 278 F.3d 1210, 1212-15 (11th Cir.2002)
(accepting parties concession that right was newly recognized to satisfy
Teague 's new rule requirement, and applying Teague 's retroactivity
analysis); Dodd v. United Sates, 365 F.3d 1273, 1278 (11th Cir.2004)
(concluding that a right was newly recognized based on precedent
establishing that a new rule had been announced for Teague purposes).
Under that doctrine, “a case announces a new rule when it breaks new
ground or imposes a new obligation on the States or the Federal
Government. To put it differently, a case announces a new rule if the
result was not dictated by precedent existing at thetime the defendant's
conviction becamefinal.” Teaguev. Lane, 489 U.S. 288, 301,109 S.Ct.
1060, 1070, 103 L.Ed.2d 334 (1989) (internal citations omitted).

A result isnot dictated by precedent just because “the result the habeas
petitioner seeksiswithinthelogical compass of aprior Supreme Court
decision,” or because “prior Supreme Court decisions inform, or even
control or govern, the analysis of the claim.” Spaziano v. Sngletary, 36

> Thisissoirrespective of theretroactivity model applied to the question, whether
Teague or Witt, given that it is accepted that the Witt model, coming pre-Teague, is
amore libera standard for determining retroactivity. If Sheltonisretroactive under
Teague, then perforce it is retroactive under Witt.
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F.3d 1028, 1042 (11th Cir.1994) (internal quotation marksomitted). For
these purposes, a result is dictated by precedent only if the court
considering the claim at the time the conviction became final “would
have felt compelled by existing precedent to conclude that the rule [the
defendant] seekswasrequired by the Constitution.” Glock v. Sngletary,
65 F.3d 878, 884 (11th Cir.1995) (internal quotation marks omitted). It
Isnot adictated result if the case's outcome was “ susceptible to debate
among reasonable minds.” 1d.

The Supreme Court held in Shelton that “a suspended sentence that may
‘end up in the actual deprivation of a person's liberty’ may not be
imposed unless the defendant was accorded ‘the guiding hand of
counsel’ in the prosecution for the crime charged.” Shelton, 535 U.S. at
658, 122 S.Ct. at 1767 (quoting Argersinger v. Hamlin, 407 U.S. 25, 40,
92 S.Ct. 2006, 2014, 32 L.Ed.2d 530 (1972)). It said that two prior
decisions“controlled” its judgment in the Shelton case: Argersinger v.
Hamlin, 407 U.S. 25, 92 S.Ct. 2006, 32 L.Ed.2d 530 (1972), and Scott
v.Illinois, 440 U.S. 367,99 S.Ct. 1158, 59 L.Ed.2d 383 (1979). Shelton,
535 U.S. at 657,122 S.Ct. at 1767. In Argersinger, the Supreme Court
held that defense counsd must be appointed inany criminal prosecution
“that actually leads to imprisonment even for a brief period.”
Argersinger, 407 U.S. at 33, 37, 92 S.Ct. at 2006, 2012. In Scott, the
Supreme Court “drew the line at ‘actual imprisonment,” holding that
counsel need not be appointed when the defendant is fined for the
charged crime, but isnot sentenced to aterm of imprisonment.” Shelton,
535 U.S. at 657, 122 S.Ct. at 1767 (quoting Scott, 440 U.S. at 373-74,
99 S.Ct. at 1162).

The district court in this case concluded that Shelton was dictated by
Argersinger and Scott. It viewed Shelton as aroutine application of the
“actual imprisonment” rule of those two earlier decisions, even though
Shelton applied the requirement of counsel to a suspended sentence
wherean actual deprivation of libertyisentirely contingent. Shelton had
been convicted inan uncounsel ed proceeding of third-degreeassault and
sentenced to ajail termof 30 days. Id. at 658, 122 S.Ct. at 1767-68. The
trial court had suspended that sentence and placed Shelton on probation
for two years. |d. Shelton appealed his suspended sentence, a sentence
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which had not resulted in even aminute'sincarceration. In no sense had
Shelton been subjected to “actual imprisonment.” Id. In that way, the
Shelton case was different from the Argersinger case. And, of course, it
was different from the Scott case because Shelton did receive a
suspended sentence and not merely afine as Scott had.

In deciding whether the Shelton decision was dictated by prior
decisions, it is helpful to break its holdings down into two parts. The
Shelton Court first heldthat where the state had not provided counsel to
anindigent defendant inaproceedingresulting in asuspended sentence,
it violatesthe Sixth Amendmenttojail the defendant thereafter for some
or all of the term of that sentence because of a subsequent probation
violation. Id. at 662, 122 S.Ct. at 1770. The Court reasoned that when
a suspended sentence is unsuspended following aprobation violation,
the resulting incarceration isnot for the probation transgression but for
the original offense. Id. It isthe uncounseled conviction that resultsin
actual imprisonment, the Court said. 1d.

We doubt that first holding of Shelton was dictated by Argersinger, the
ruleof whichisthat “absent aknowing and intelligent waiver, no person
may be imprisoned for any offense ... unless he was represented by
counsel at histrial.” Id. at 662,122 S.Ct. at 1770 (quoting Argersinger,
407 U.S. at 37,92 S.Ct. at 2012). Before the Court gpoke in Shelton, it
was not clear that Argersinger 'sactual imprisonment rule applied when
there would have been no imprisonment but for a subsequent probation
violation. Argersinger itself was a non-contingent actual imprisonment
case. It was not a case of contingent imprisonment that became actual
only after another event occurred. Thedefendant in Argersinger, unlike
theonein Shelton, wasgoing to jail evenif his post-conviction conduct
was purely angelic.

Even if we could say that the first holding of Shelton was dictated by
Argersinger, the Supreme Court went further to reach the result it did.
Theappeal in Sheltondid not involve adefendant who had actually been
sent to jail. Shelton was unhappy because he had the threat of
imprisonment hanging over him; he wanted to avoid theprospect of jail
time if he did violate probation. To reach its ultimate holding-that “a
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suspended sentence that may ‘end up in the actual deprivation of a
person'sliberty’ may not beimposed unlessthe defendant was accorded
‘the guiding hand of counsd’ in the prosecution for the crime
charged,” Shelton, 535 U.S. at 658, 122 S.Ct. at 1767 (quoting
Argersinger, 407 U.S. at 40, 92 S.Ct. at 2014)-the Supreme Court had
to go beyond its fird holding, and way beyond the holding in
Argersinger. The Court went from a rule requiring counsel in
proceedingswhich directly result in a sentence of actual imprisonment
to one requiring counsel in proceedingswhich result in a sentence that
contains only the possibility of imprisonment. The journey from
Argersinger to Shelton may be good constitutional law, but it is still a
journey of some distance. The destinations are different.

TheCourt did say that Argersinger and Scott “ control[led]” itsjudgment
in Shelton, id. at 657, 122 S.Ct. at 1767, but we know that statement
does not mean that either of those two earlier decisions dictated the
result the later one reached. We know that because the Supreme Court
itself has told us that for these purposes “controlled” does not equate
with “dictated.” Saffle v. Parks, 494 U.S. 484, 491, 110 S.Ct. 1257,
1261, 108 L.Ed.2d 415 (1990); see also Spaziano v. Sngletary, 36 F.3d
1028, 1042 (11th Cir.1994) (ating Saffle for the same proposition). As
the Shelton dissent pointed out, Scott identified asthe central premiseof
Argersinger*that actual imprisonmentisapenalty differentinkind from
fines or the mere threat of imprisonment,” Scott, 440 U.S. at 373, 99
S.Ct. at 1162, and Scott drew the line defining the right to counsel at
actual imprisonment. Shelton,535U.S. at 675, 122 S.Ct. at 1776 (Scalia,
J., dissenting). The Court in Shelton erased that line and drew another
one far enough out to encompass a mere threat of imprisonment. Of
course, none of this lessensthe force of the rule crafted by the Shelton
majority whichis, by definition, the law of theland. And we take at full
value the Shelton majority's statement that Argersinger and Scott
controlled the result in that case. But neither Shelton nor any other
Supreme Court decision has ever said that the rule in that case was
dictated by Argersinger and Scott or any other dedsion.

Nor has the Supreme Court ever suggested that the outcome in Shelton
was not “susceptible to debate among reasonable minds,” which is
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another measure of whether adecisionisdictated by prior precedent, see
Glock v. Sngletary, 65 F.3d at 884. The susceptibility of the Shelton
Issue to debate among reasonable mindsis shown by the status of that
issue among the lower courts before the Supreme Court resolved the
matter. Compare United Sates v. Reilley, 948 F.2d 648, 654 (10th
Cir.1991) (appointment of counsel is a constitutional prerequisite to
imposition of conditional or suspended prison sentence), United States
v. Foster, 904 F.2d 20, 21 (9th Cir.1990) (same), and United States v.
White, 529 F.2d 1390, 1394 (8th Cir.1976) (same), with Cottle v.
Wainwright, 477 F.2d 269, 274-75 (5th Cir.1973) (rgecting counsel
prerequisite to imposition of suspended sentence), vacated on other
grounds,414 U.S. 895, 94 SCt. 221, 38 L.Ed.2d 138 (1973), Griswold
v. Commonwealth,252Va. 113,472 S.E.2d 789, 791 (1996) (same), and
Satev. Hansen, 273 Mont. 321, 903 P.2d 194, 197 (1995) (same). The
pre-Shelton split on the question showsthat it was* susceptibleto debate
among reasonable minds,” which means that the answer had not been
dictated previously. See Glock, 65 F.3d at 884.

The situation here is similar to the one we faced in Turner v. Crosby,
339 F.3d 1247 (11th Cir.2003). Therewe held that the Supreme Court's
decisionin Ring v. Arizona, 536 U.S. 584, 122 SCt. 2428, 153 L .Ed.2d
556 (2002), was not dictated by its earlier decisionin Apprendi v. New
Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). Turner,
339 F.3d at 1284. In Apprendi, the Court had held that “[o]ther than the
fact of aprior conviction, any fact tha increases the pendty for acrime
beyond the prescribed statutory maximum must be submitted to ajury,
and proved beyond areasonabledoubt.” Apprendi, 530 U.S. at 490, 120
S.Ct. at 2362-63. Ring applied Apprendi to the capital sentencing
context, holding that aggravating factorsat sentencing, becausethey act
as the “functiond equivalent of an element of a greater offense,” must
be found by ajury beyond a reasonable doubt. Ring, 536 U.S. at 609,
122 S.Ct. at 2443. Ring 's treatment of aggravating factors as elements
of agreater offense extended Apprendi, much as Shelton 'streatment of
suspended sentences as actual sentences extended Argersinger. Both
Ring and Shelton extended an existing rule into a new and different
context.
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For all of these reasons, we conclude that the rule of the Shelton case
doesinvolve a“newly recognized” right within the meaning of § 2255
16(3).

United States v. Howard, 374 F.3d 1068, 1073-1076 (11" Cir. 2004).
Quigley was simply wrongly decided.'®
E. FLORIDA’'S TWO YEAR WINDOW OF RETROACTIVITY FOR
PURPOSES OF RULE 3.850(b)(2) OPENS ON THE DATE OF THE
DECISIONMAKING THENEW RULERETROACTIVE,NOTONTHE
DATE OF THE DECISION OF THE UNDERLYING NEW
CONSTITUTIONAL RULE.
Judge Boyer’ s alternative basis for denying relief was that even were Shelton
subject to retroactive application for post-conviction relief purposes, Mitchell was
untimely in seeking relief under Shelton, ruling that Mitchell wasrequired to filehis

Shelton claim within two years of thedecision in Shelton.!’

The tria court clearly erred in thisruling and the Circuit Court acting in its

' The discussion in Quigley about the application of Rule 3.111 and Rule3.160,
Florida Rules of Criminal Procedure, has no application to Mitchell’ s case, because
Mitchell established that the original trial judge advised himthat he had no right to
counsel.

7 Perhaps Judge Boyer was thinking of the United States Supreme Court decision
in Dodd v. United States, 545 U.S. 353, 125 S.Ct. 2478 (2005), which so held for
purposes of afederal habeaspetition under 28 U.S.C. § 2255. The Dodd decision has
no application to Florida's Rule 3.850, however, because it was predicated on the
language of the time limit provision in § 2255, whichis not the same asthat in Rule
3.850, and even if it were, the Danforth principle would permit Florida, asit does, to
apply amore liberal interpretation of its own post-conviction procedures.
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appellate capacity erred in affirming this decision while refusing to decide whether
Shelton is retroactive or not. The Florida Supreme Court has expressly held that a
3.850 petitioner relying upon a new rule of Constitutional law held retroactive for
post-conviction relief purposes has two years from the date the dedsion is held
retroactive within which to bring a 3.850 claim:

In view of the limited number of opinions that are given retroactive

effect and the uncertainty that exists over whether a particular decision

will beaccorded retroactive effect, we consider it reasonabletocalcul ate

thetwo-year time period for eligible defendantsto filetheir claimsfrom

the time our decision announcing retroactivity becomes final. This

principle not only comports with rule 3.850, but also provides a

reasonable time period for al eligible petitioners to file their claims,

including those whose claims were rejected before the decision on
retroactivity was announced.
Dixon v. Sate, 730 So.2d 265, 268-269 (Fla. 1999).

Therefore, under Dixon, Mitchell filed his Shelton claim in atimely manner by
filing it within two years of the decision in Howard holding Shelton retroactive.
CERTIORARI STANDARD SATISFIED

Based on the foregoing authority and arguments, Mitchell suggests that the
order of Judge Don H. Leder constitutes adeparture fromthe essential requirements
of law and this honorable Court should grant certiorari. Clearly the duty of the

Circuit Court acting inits capacity asacourt of appeal wasto decide the singleissue

presented by the appeal, whether Shelton is retroactive or not for purposes of Rule
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3.850. TheCircuit Court departed from the essential requirementsof law inaccepting
the State’'s argument that only the United States Supreme Court or the Florida
Supreme Court can decide retroactivity.
“The State countersthat retroactivity can be decided only by the United
States Supreme Court or by the Florida Supreme Court. . . . Neither the
United States Supreme Court nor the Florida Supreme [sic] has, to date,
maderetroactive the right to counsel announced in Shelton. |t isnot for

this Court to speculate whether at some future date either of those

courts will make Shelton retroactive.”

Slip opinion, pages 3-4 (emphasis supplied).

The State and Circuit Court were both apparently confusing the requirement
that the new constitutional rule or decision emanate from either the United States
Supreme Court or the Florida Supreme Court, with the question whether a lower
court, trial or appellate, could determine whether such a new rule or decision once
issued by either the United States Supreme Court or Florida Supreme Court isto be
applied retroactively or not. Thelower trial and appellate courtsroutinely are called
upon to make such determinations and are required to do so when the questionis
presented. This is not “speculation,” rather, it is appellate adjudication, which is

required of the Circuit Court when acting in its appellate capacity.
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Likewise, once called upon todecide the question, based on thelegal authority
presented it is clear that the Circuit Court departed from the essential requirement of

law in not holding that Shelton is retroactive.
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CONCLUSION
WHEREFORE, the Petitioner, GARY MITCHELL, respectfully requeststhis
Honorable Court grant this petition for certiorari and remand the case with
instructionsthat Sheltonisto be applied retroactively for purposes of Rule 3.850 and
on that basis Mitchell be permitted to withdraw his plea.
Respectfully submitted,
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