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IN THE

Supreme Court of the United States

OCTOBER TERM, 2002

GLENN H. MARTIN, Petitioner,
V.

UNITED STATES OF AMERICA, Respondent.

On Petition for Writ of Certiorari tothe
Eleventh Circuit Court of Appeals

PETITION FOR A WRIT OF CERTIORARI
The petitioner, GLENN H. MARTIN, respectfully prays that a writ of
certiorari issue to review the decision of the Eleventh Circuit Court of Appeals
entered November 6, 2002 affirming without written opinion the denia of a
certificateof appealability (“COA”) by the United StatesDistrict Court for theMiddle
District of Florida, of an appeal of a denial of a petition for relief under Title 28
United States Code, § 2255, based on an immunity claim under Kastigar v. United

States, 92 S.Ct. 1653 (1972).
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OPINION AND DECISION BELOW

The decision without opinion of the Eleventh Circuit Court of Appeals
(Appendix., infra) was unreported. The decision and opinion of the Middle District
of Florida denying relief under 28 U.S.C. § 2255 was also unreported but a copy of
that decision and opinion isincluded in the Appendix, infra.

JURISDICTION

Petitioner GLENN H. MARTIN filed inthe United States District Court for the
MiddleDistrict of Florida, Orlando Divigon, atimely motionunder 28U.S.C. § 2255
attacking the judgment and sentence in hisfederal criminal case. Themotion raised
a number of grounds, only one of which is pertinent to this petition, a Kastigar
immunity claim. The District Court granted Petitioner Martin an evidentiary hearing
on the Kastigar immunity claim, took evidence, then enter a twenty-seven page
written order denying relief. Petitioner Martin then filedarequest for acertificate of
appealability (“COA™) and anotice of appeal of the order denying relief on his§ 2255
petition. The District Court denied the request for a COA, which Petitioner Martin
then appeal ed to the Eleventh Circuit Court of Appeals. The Eleventh Circuit Court
of Appeals denied the appeal of the denial of the COA without awritten decision by
its order dated November 6, 2002. This petition followed in atimely manner. This

Court hasjurisdiction to review the decision of the United States Court of Appeals
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for the Eleventh Circuit pursuant to Title 28 U.S.C., § 1254(1). Hohn v. United

Sates, 118 S.Ct. 1969, 141 L.Ed.2d 242, 66 U.S.L.W. 4489 (1998).
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CONSTITUTIONAL PROVISIONSINVOLVED
1. The Fifth Amendment to the United States Constitution provides:

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of aGrand Jury, except in
casesarisingintheland or naval forces, or in the Militia, when in actual
servicein time of War or public danger; nor shall any person be subject
for the same offence to be twice putinjeopardy of life or limb; nor shall
be compelled in any criminal case to be a withess against himself, nor
be deprived of life, liberty, or property, without due process of law; nor
shall private property be taken for public use, without just
compensation.

2. The Sixth Amendment to the United States Constitution provides:
Amendment V1. Jury trials for crimes, and procedurd rights

Inall criminal prosecutions, the accused shall enjoytheright to aspeedy
and public trial, by animpartial jury of the State and district wheranthe
crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and
cause of theaccusation; to be confronted with the witnessesagainst him;
to have compulsory process for obtaining witnessesin hisfavor, and to
have the Assistance of Counsel for his defence.



STATEMENT OF FACTSMATERIAL TO THE ISSUES PRESENTED

GlennH. Martin's convictions arose out of hisoperation of Twentieth Century
Lifelnsurance Company ("TCL"), aninsurance company that did businessin several
States, including North Carolinaand Florida. TCL wasawholly- owned subsidiary
of aFloridaholding company, Twentieth Century Financial Corporation of America
("TCFCA").! Martin was the chief executive officer ("CEQ"), president, mgority
stockholder, and chairman of the board of directorsof TCFCA, and Cooper, Martin's
sister, was the corporate secretary of TCFCA, as wdl as a member of its board of
directors. Martinwasalso the CEO, president, and chairman of the board of directors
of TCL, and Coope was TCL's executive vice president.

As an insurance company doing businessin North Carolinaand Florida, TCL
was subject toregulation by theNorth CarolinaDepartment of Insurance ("NCDOI")
andthe FloridaDepartment of Insurance ("FLDOI"). Both of these agenciesrequired
that insurance compani esmaintain specific minimum ratios of assastoliabilitiesand
surplus. If aninsurance company operated below these minimum ratios, NCDOI and
FLDOI were authorized to bar the company from doing further business in their
respective States because of statutory insolvency.

Becausethevaluationof assetshad acritical bearing onthe cal cul ation of these

! Martin’s sister, Candace Cooper (“Cooper”), was also convicted in this case.
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ratios, NCDOI and FLDOI regulated the accounting treatment of assets by insurance
companies. For example, neither of the agencies allowed insurance companies to
treat loans or advancesto"related” companies - compani es with common ownership
or management-as assets. Due to these and other regulations on the valuation of
assets, it was possible for an insurance company to be declared statutorily insolvent
and, therefore, subject to regulatory shutdown and takeover, despite the fact tha,
under generally accepted accounting principles, the company's assets exceeded its
liabilities.

TCL soldvarioustypesof insurance policies, including singlepremium, whole
life policies and single premium annuities. These policies would accumulate cash
valuesthat could be redeemed by the policyholder under certain conditions specified
inthe policy. These policiesalso required TCL to pay death benefits upon the death
of the insured. TCL had the primary responsibility to make any payments to
policyholders. However, under the laws of North Carolina and Florida, the North
CarolinaLife, Accident and Health Insurance Guaranty Association and the Florida
Life and Health Insurance Association (the " Guaranty Associations") were required
to reimburse all policyholders of life insurance companies locaed within their
respective States that became insolvent or otherwise failed.

From 1984 through June 1989, Martin caused TCL to loan or advance
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substantial sums of money to other companies controlled by Martin. Although
NCDOI initially was unaware that TCL was engaging in these related-party
transactions, it increasingly became concerned about theapparentilliquidity of TCL's
assets as the percentage of TCL's assets in the form of business accountsreceivable
from a few companies continued to escalate. This concern led NCDOI to become
more aggressive in its efforts to learn about TCL 'sassets, which, in turn, led to the
discovery that TCL had engaged in extensive related-party transactions.

Although NCDOI could have shut down TCL for fiscal unsoundness once it
discovered therelated-party transactions, it instead entered into a consent agreement
with TCL under which TCL would continue doing business subject to strict
supervision by NCDOI. Among other restrictions, the consent agreement required
TCL to receive NCDOI approval before making any disbursements from TCL bank
accounts. Shortly after the execution of thisune 8, 1994 consent agreement, FLDOI
issued a series of consent orders relating to TCL's business in Florida. The orders
severely limited theamount of new business TCL could writein Floridaand required
TCL to make avariety of disclosuresto FLDOI concerning TCL's new business and
its reserves.

The indictment charged Martin and Cooper with devising and executing a

scheme to divert, conceal, and ultimately convert gpproximately $9,750,000 in funds
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received by TCL as premiums for certain annuities and single premium, whole life
polices. According to theindictment, defendantsissued policiesin exchangefor the
converted premiums, but concealed the sale of the policies and TCL'sreceipt of the
premiumsfrom NCDOI and FL DOI by avoiding TCL 'sstandard operating procedures
for documenting the issuance of policies and the receipt of premiums. Instead of
processing these policies and premiums in the usual fashion, Cooper maintained the
records in aseparate word processing file and handwritten log. The files regarding
these policies were als stored separately from TCL's other policy files, either in
Cooper's office or in the trunk of Cooper's car.

Between July 1989 and August 1990, Martin, Cooper, and others deposited
approximately $9,750,000 in premiums from these policies into bank accounts that
had not been reported to NCDOI or FLDOI. These accounts were owned and
controlled by Martin. Thefundswere ultimately disbursed by Martinfor hispersonal
use or were funneled to other corporations that he owned. Although Cooper did not
receiveany of these funds, shewas awarethat the premiumswere being deposited in
the unreported accounts and handled the premiums in a manner that prevented
NCDOI and FLDOI from discovering the existence of the premiums.

OnMarch1,1991, NCDOI declared TCL statutorily insolvent and assumed the

company's operation. However, the agency was unable to cure TCL's financial
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problems, and the company ultimately failed. As a result, the North Carolina
Guaranty Association was statutorily obligated to assume the liabilities of all TCL
policyholders up to $300,000 each.
Facts Pertinent to Immunity | ssue

On or about February 1, 1991, NCDOI? wrote Martin (hereinafter sometimes
referred to as the “February 21, 1991 Letter”) threatening him with criminal
prosecutionunder various NorthCarolinastatutes, based on aletter dated January 21,
1991 sent by TCL to its policyholders concerning the assets of TCL. NCDOI

demanded in the February 21, 1991 Letter tha Martin personally explain “under

oath:”

(1) Whether the January 21, 1991 letter was genuine and had been signed by
Martin;

(2) Whether the letter was sent to anyone and if so, to whom;

(3) The name of the person who drafted the | etter;

(4) Thenamesof all personswho saw theletter beforeit was mailed, including
any legal counsd;

(5) Thefinancial statement which wasrelied uponin making thestatementsin
the letter;

2 The letter is signed by Jim Long.
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(6) The assets and liabilities of TCL as of December 31, 1990.

Martin was required to furnish his answers to these questions under oath to
NCDOI no later than February 10, 1991.

In addition NCDOI in the February 1, 1991 letter required Martin to appear in
person at NCDOI to be examined under oath:

(1) concerning the January 21, 1991 |etter;

(2) hisactivities as President of TCL; and

(3) the financia status and affairs of the company.

Martin complied with the demand for an affidavit by submitting an affidavit
on or about February 8, 1991 admitting that he was the author of the letter and had
signed it and had it go out to policy holders under hisname. Thisturned out to be
a key incriminating statement, because it was the position of the NCDOI that this
letter fraudulently misrepresented the financial position of the company.

On February 8, 1991 Associate Attorney General Anita L. Quigless of the
North Carolina Department of Justice followed up with a letter to Robert W. Boyd,
Esg., counsel for Martin, advising that the deposition demanded in the February 1,
1991 NCDOI letter was to be held February 21, 1991 at NCDOI. Cooper was also
requiredto appear. Thisletter further advised tha Martin would be questioned about

financial data requested but not provided to NCDOI.
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Thedepositionof Martinand Cooperwasconducted by V. LaneWharton, Esg.
and AnitaL. Quigless, Esg. on behalf of NCDOI and William S. Patterson, Esg. on
behalf of North Carolina Accident and Hedth Insurance Guaranty Association on
February 27, 1991 commencing at 9:05 am. TCL was represented by Larry
McDevitt, Esg., Financial Security Corporation wasrepresented by LukeHyde, Esq..
Also present for the deposition were Alex Spencer, Senior Deputy Commissioner,
NCDOI, Steven C. Gregory, Assistant Chief Examiner, NCDOI, Melvin J. Dillon,
Special Deputy Commissioner, NCDOI, and Joseph B. Holloway, Jr., Examiner,
NCDOI.® The deposition continued virtually all day and the written transcript ran
several hundred pages.

Shortly after the submission of thecompelled affidavit and thedeposition, TCL
was taken into receivership on March 1, 2001, just three days after the deposition.
No later than May 1991 afederal criminal investigation had started.

The Kastigar Hearing Held on Martin’s Subsequent 28 U.S.C. § 2255 Petition

The evidence from the Kastigar hearing showed that the federal criminal

investigators and federal prosecutors had access to the deposition and affidavit of

* Holloway and Spenser werethe key government witnessesat trial. Holloway had
an officeinthe United States Attorney’ s Office in Orlando and worked alongsidethe
case agents putting the case together prior to trial.
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Martin and access to Spenser, Holloway, and counsel for NCDOI who had deposed
Martin prior to thedecisiontoindict and priorto presenting any evidenceto thegrand
jury. Thegovernment candidly conceded that at no time did the government consider
the immunity implication of the deposition and affidavit Martin was compelled to
give. The government took no steps to assure that its case was not tainted by the
immunized material. Thegovernmentdid not obtain DOJapproval for theindictment
of Martin despitethefact that Martin had obtai ned use immunity from his compelled
testimony.

Cheney Mason was retained by Martin on or aout September 1991. Mason
was aware of the deposition of Martin and the affidavit Martin was compelled to
provide NCDOI.

Martin was indicted in November 1994 and tried in July and August 1995.
Martinwas represented by Mason at trial and Cooper was represented by John Lauro
at trial. Martin and Cooper, through their counsel, entered into a joint defense
agreement to share confidentid information and defensestrategy. At notimedid the
defense counsel consider the possibility that there was an immunity defense. No
strategic choice was considered or discussed with the defendant to forego an
Immunity defense. At the evidentiary hearing Martin’s trial counsel testified that he

never considered an immunity issue and that there was no strategic choice made to
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forego an immunity challengeto the indictment or otherwise. Thegovernment did
not dispute and the district court accepted thistestimony of thetrial counsel, Cheney
Mason.

The indictment and the trial of Martin's case was tainted by his immunized
statements. At least two of thekey government witnesses, Spenser and Holloway, one
of whom isknown to have assisted the prosecution team in putting the case together,
actually sat through Martin’s deposition while their agency’s counsel compelled
Martin to testify across several hundred pages of material that was clearly pertinent
to thedecision to put the company into receivership, leading three monthslater to the
federal criminal investigation. It wasalso established that the case agent, Brister, had
the deposition transcript prior to hisgrand jury testimony and he was the key witness
before the grand jury. Agent Brister testified at the evidentiary hearing that it was
even possible that thegrand jury had access to the Martin deposition.

The government conceded that Martin’'s compelled affidavit was actually
introduced at trial as a government exhibit, because the basic thrust of the
government’ scasewasthat theletter that the affidavit addressed wasamail fraud that
was what started the NCDOI investigation.

AUSA Thomas Turner also disclosed that he had prepared to cross examine

Martin, had Martin testified at trid, by going through the deposition transcript and
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preparing thorough notes for cross-examination. Both AUSA Turner and AUSA
James Glazebrook had accessto and reviewed the compel led depodtion and affidavit
of Martin beforeindicment andtrial. Case Agent Brister testified at the evidentiary
hearing that it was possible the grand jury itself was given access to the deposition,
because the procedure was to simply make all documents obtained in the course of
the investigation available to the grand jury. Given that the government did not
consider there were any immunity concerns attendant on the deposition and affidavit
it can be assumed that the government would have made the deposition avalable to
the grand jury as was the government custom with all documents in the case.

In the evidentiary hearing Agent Brister did prepare a chart to show fromthe
trial evidence how each part of the indictment was established by some independent
source document which was in turn an exhibit at trial. But when the District Judge
turned to Agent Briger and asked the $64,000 questions - did you have all of those
exhibits before the indictment? After Agent Brister said yes, AUSA Turner, whois
noted for hisprofessionalismandintegrity corrected the Agent andtold the Court that
no, they did not have all of the “independent source” exhibits before the indictment.

The Court left the issue hanging and did not require the government to go forward to

*Martin did not testify at trial, indeed it would have been hard to do so given that
Martin knew that the government was holding his deposition and could cross-
examine himon it.
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identify which documents were available at the time of the indictment and which
wereonly obtained later, thusthe government did not began to establishindependent

sourcefor theindictment itself, much lessdo any review of thegrand jury testimony.

TheDistrict Judge' s Order Denying Relief on the § 2255 Kastigar Claim
TheDistrict Judgeconcluded that Martin did not haveimmunity becausethere
was no economic compulsion:
“Theimmunity delineated in Lefkowitz therefore, is inapplicable here
because there was no economic compulsion. For thisreason Martin's
petition must fail.”
Thisfindingwasclearly erroneous. Thefinding wasbased onthejudge’sconclusion
that TCL had been taken into receivership prior to the deposition. The judge made
afinding that TCL had been taken intoreceivership on February 14, 1991, two weeks
prior to the deposition. Instead it was the other way around. The deposition and an
accompanying affidavit was compelled by thethreat of receivership made by NCDOI
in aletter to Martindated February 1, 1991. Martin complied with the order under
the threat of receivership and submitted the affidavit it demanded on February 8,
1991, and sat for the day long deposition on February 27, 1991. The NCDOI then

took the company into receivership three days later, on March 1, 1991. These are
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historical facts that are in the record below. The judge just got it wrong, and
everything else flowed from that mistake.

The judge’s conclusion, which rests on a mistaken reading of the record, is
clearly erroneous and thegovernment will agreeif asked, that the judge had thetime
line wrong. The government presented no evidence and never argued that the
receivership came first. There is no question but that Martin was threatened with
personal criminal pendties and threatened with having TCL taken into receivership
if hedid not providethe affidavit and answer the deposition questions. The evidence
isnot in conflict onthispoint. The government has never disputed Martin’ sposition
that he was threatened with criminal penalties and the receivership of his company,
TCL, if herefused to respond. Thereisnothingin the record to support the District
Judge' s mistaken conclusion that the receivership came before the deposition and
affidavit. The District Judge sdecision that Martin did not have immunity rested on
thisclearly erroneous conclusion.> The District Judge misapplied Lefkowitzbecause

he misread therecord.

> If nothing else we would respectfully request this Honorable Court request the
Solicitor Genera confirm this assertion. Itis true and the Solicitor General, if he
checkswith the United States Attorney will confirmwhat we have represented about
theDistrict Judge’ smistake. The Assistant United States Attorney whotried the case
and handled the evidentiary hearing on the Kastigar issue, Thomas Turner, has
recently resigned from the United States Attorney’s office in Orlando to assume a
State of Florida Circuit Court Judgship in Orlando, Florida.
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The District Judge based his denial of the Kastigar issue on alternative
grounds. His alternative ground for denying relief was because he claimed “no
evidence derived from any such statement was used to convict him [Martin].”

Thisconclusionisalso factually wrong and clearly erroneous. |f nothing else,
the crucia affidavit was actually introduced in the criminal trial as a government
exhibit in its case against Martin. The government has never disputed that the
affidavit that Martin was compelled to give on the crucial “smoking gun” letter,
whichthe NCDOI and the United States claimed wasthe basisfor afraud charge, and
which was the key which opened the door to the entire investigation and criminal
charges was entered into evidence by the government in Martin’strial.

The District Judge simply ignored the taint that the immunized evidence had
on the grand jury indictment process. The District Court made no finding that
Martin’s indictment was not tainted by the compelled testimony or affidavit. The
District Court implicitly accepted thegovernment’s mistaken argument that once the
caseproceeded totrial with no pre-trial motion to dismisstheindictment on immunity
grounds, that the District Courtdid not haveto analyzethetestimony beforethegrand
jury to determineif it were tainted by immunized evidence or not.

If that analysis had been made it would have had to have failed because we

know that the case agent had rdied on and used the depasition and the affidavit
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before he ever appeared before the grand jury. This might be right in a motion for
new trial, but Martin was presenting thisissuein acollateral attack on the conviction
in which Martin had framed the issue below asineffective assigance of counsel for
failing to bring either a pretria or post-trial motion to dismiss. As an ineffective
assistance of counsel issue, the District Court needed to examine the impact of the
ineffectiveness of counsel at each stage of the proceeding. Thetrial attorney could
have and should have raised an immunity challenge to the indictment and was
ineffectiveinfailing to do so. That wasMartin’sargument and that argument cannot
be answered without a determination whether Martin was prejudiced by his tria
counsel’ s failure, and that in turn cannot be answered without applying a Kastigar
review to the indictment because that is what Martin could have insisted on before
trial had histrial lawyer been doing hisjob. By limiting the collateral attack review
of theKastigar issueto areview of thetrial evidencethe District Courtdenied Martin
the hearing he was entitled to.

TheDistrict Court failed to conduct the hearing requi red by Kastigar that it go
through the grand jury testimony line by line and require the government to disprove
taint. No such effort was made by the government below. The government madeno
attempt to meet itsburden or proof under Kastigar nor did the District Court require

the government to meet its burden. The order denying relief in this case focuses
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entirely on the trial evidence with no condderation given to the effect of the
immunity onthegrandjury. Martinexpressly arguedthat resolution of theimmunity
issue required the government to disprove taint before the grand jury aswell astrial,
but the District Courtdisagreed at | east by implication, because neither inthehearing
nor in its order did it address the effect on the grand jury. TheDistrict Court erred
in so holding.

Finally, the District Judge held the government to only a harmless error
standard asto the trial evidencethat it considered. We submit that immunity claims
are not subject to aharmless error. No Supreme Court decision under Kastigar has
ever enunciated a harmless error standard of review.

Instead, Kastigar itself speaks of “any use,” and “total prohibition:”

This argument presupposes that the datute's prohibition will prove

Impossibleto enforce. The statute provides a sweeping proscription of

any use, direct or indirect, of the compelled testimony and any

information derived therefrom:

(N)o testimony or other information compelled under the
order (or any information directly or indirectly derived
from such testimony or other information) may be used
against the witness in any criminal case ... 18 U.S.C. s
6002.

This total prohibition on use provides a comprehensive safeguard,

barring the use of compelled testimony as an 'investigatory lead,’

[footnote 50]and also barring the use of any evidence obtained by
focusing investigation on a witness as a result of his compelled
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disclosures.

Footnote 50. Seg, e.g., Albertson v. Subversive ActivitiesControl
Board, 382 U.S,, at 80, 86 S.Ct., a& 199.

A person accorded this immunity under 18 U.S.C. s 6002, and
subsequently prosecuted, is not dependent for the preservation of his
rights upon the integrity and good faith of the prosecuting authorities
Asdtated in Murphy:

Once a defendant demonstratesthat he hastestified, under
a state grant of immunity, to matters related to the federal
prosecution, the federal authorities have the burden of
showing that their evidenceis not tainted by establishing
that they had an independent, legitimate source for the
disputed evidence.' 378 U.S., at 79 n. 18, 84 S.Ct., at 1600.

Thisburden of proof, whichwereaffirmas appropriate, isnot limited to
anegation of taint; raher, it imposes on the prosecution the affirmative
duty to prove that the evidence it proposes to use is derived from a
legiti mate source whol ly independent of the compelled testi mony.

Thisis very substantial protection, [Footnote 51] commensurate with
that resulting frominvoking the privilegeitself. The privilege assures
that a citizen is not compelled to incriminate himself by his own
testimony. It usually operatesto allow acitizen to remain silent when
asked aquestion requiring anincriminatory answer. Thisstatute, which
operates after awitness has gi ven incriminatory testimony, affords the
same protection by assuring that the compelled testimony canin no way
lead to the infliction of criminal penalties. The statute, like the Fifth
Amendment, grants neither pardon nor amnesty. Both the statute and
the Fifth Amendment allow the government to prosecute using evidence
from legitimate independent sources.

Prohibition of “any use” and “total prohibition” islogically inconsistent with

the notion of harmless error. Although no standard was articulated in United States
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v. Hubbell, 530 U.S. 27, 120 U.S. 2037 (2000), we submit that Hubbell implicitly

applied a per sereversal-dismissal standard to any use of immunized testimony.
ARGUMENTS

I. Petitioner Martin’s Trial Counsel Was Ineffective for Failing to Raise a

Kastigar Claim.

The Fifth Amendment provides a person with the right to be free from being
involuntarily called as a witness against himself or from providing answers in any
proceeding wherethose answers mightincriminate him. McCarthy v. Arndstein, 266
U.S. 34, 40 (1924). In ordinary circumstances, the right is not self-executing, as a
person isrequired to invoke hisright to remain silent. Garner v. United Sates, 424
U.S. 648 (1976). However, in proceedings where answers are required under threat
of loss, the State must grant immunity in order to supplant the privilege. Lefkowitz
v. Turley, 414 U.S. 70, 85 (1973). Asareallt, “once a defendant demonstrates that
he has testified, under a state grant of immunity, the federal authorities have the
burden of showing that their evidence is not tainted by establishing they have an
independent, legitimate source for the disputed evidence.” Murphy v. Waterfront
Commission, 378 U.S. 52, 79 (1964). In Kastigar v. United States, 406 U.S. 441
(1972), the Supreme Court made it clear that once some testimony is shown to be

immunized, ahearing isrequired wherethe government must provethat itscaseisnot

XXVI



tainted by the i mmunized testimony.

In the instant case, Petitioner was compel led to testify at adeposition held by
the North Carolina Department of Insurance (NCDOI) under threat of loss of his
company. (Letter from Long to Martin, February 1, 1991, see attached appendix).
Without being informed that he had aright to remain silent, hetestified to mattersthat
became the foundation of this case. Petitioner was required to receive immunity for
this testimony, and therefore, under Kastigar, Petitioner was entitled to a pretrial
hearing to determine whether the federal government had used this immunized
testimony or immunized affidavit in its case against Petitioner. Such use would
violate the Fifth Amendment, and taint the case against the Petitioner requiring the
dismissal of theindictment. Petitioner’ scounsel was, therefore, ineffectiveinfailing
to demand a Kastigar hearing to determine whether the case against the Petitioner
was tainted by immunized evidence.

The Petitioner established facts at the evidentiary hearing on his collateral
attack sufficient to show that he was entitled to immunity for the compelled
deposition and affidavit he gave the NCDOI and which was then shared with federal
prosecutorsprior to hisindictment threemonthslater. The government conceded that
it had his immunized statements but had failed to implement any protections to

prevent itscriminal investigation from being tainted by its access to the immunized
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materials. Instead, the government used the Petitioner’ sdeposition to preparefor his
cross-examinaionat trial and submitted theimmunized affidavitinto evidenceat trial
as a government exhibit. This alone is enough to show that Petitioner Martin was
prejudiced by his counsel’s failure to raise the Kastigar issue pretrial.

In addition, the government completely failed to make any showing and the
District Court failed to make any finding that the government had an independent
sourcefor itsgrand jury evidence against Petitioner Martin, becausethe government
took the positionthat it did not have any burden to show that the grand jury was not
tainted by the immunized statements. The government’ sfailureto meet its burden of
showing that the grand jury indictment was from independent sources untainted by
the immunized statements entitl ed Petitioner Martin to relief.

II. A Kastigar Immunity Claim Is Not Subject to HarmlessError Review.

The District Court concluded that Petitioner Martin’s Kastigar clam was
subject to harmless error analyss.® We submit tha the very nature of immunity
prohibits a harmless error standard. Although this Court has never expressly
articul ated the applicable standard of review for immunity claims, we argue that the

correct standard, which isimplicit in this Court’s prior immunity holdings, is that

® We repeat, however, that the District Court failed to conduct any analysis,
harmless or otherwise of the grand jury testimony.
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once a defendant establishes any use, whether “harmless’ or not, he is entitled to

dismissal of the indictment or reversal of the conviction.
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CONCLUSION
Based on theforegoing, Petitioner GLENNH. MARTIN respectfully requests
thisHonorable Court grant his petition for awrit of certiorari to the Eleventh Circuit
Court of Appeadls.
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