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STATEMENT OF JURISDICTION
This Court has jurisdiction over the appeal in this cause under 28 U.S.C. §
2253(c) because a certificate of appealability was issued by Judges Anderson and
Carnesby Order filed February 11, 2005. The Certificate of Appealability wasissued
asto the following issues:
1. Whether trial counsel was ineffective for failing to object to the
state’ s request and the trid court’ s order to close the courtroom during
the child victim’ stestimony?
and
2. If so, whether trial counsel’s ineffective assstance of counsel
congtitutes sufficient cause and prejudice to excuse appellant’'s
procedural default in failingto raisethe following claims at trial or on
direct appeal: appellant was denied (1) theright to a public trial by the
closure of the courtroom, and (2) due process because the victimdid not
request that the courtroom be closed, and the court did not comply with

the state statute governing closure of the courtroom?



STATEMENT OF THE ISSUES

|. Trial counsel wasineffectivefor failingtoobject tothestate’ srequest and the
trial court’sorder to close the courtroom during the child victim’s testimony.

II. Trial counsel’sineffectiveassistance of counsel constitutes sufficient cause
and prejudice to excuse appellant’s procedural default in failing to raise the
following claims at trial or on direct appeal: appellant was denied (1) theright
toapublictrial by theclosureof the courtroom,and (2) due processbecausethe
victim did not request that the courtroom be closed, and the court did not
comply with the state statute governing closur e of the courtroom.



STATEMENT OF THE CASE

Course of Proceedings, Disposition in the Court Below and Relevant Facts

Thisis an appeal of adenial of apetition under 28 U.S.C. § 2254, following
astate appeal of adenial of amotion for post-conviction relief filed pursuant to Rule
3.850, Florida Rules of Criminal Procedure. [Defendant Purvis Motion for Post-
ConvictionRelief Pursuartb FloridaRue of Criminal Proedure 3.85@iled August
1,2002] Theunderlying 3.850 motionwasdenied without requiring aresponse from
the State and without any evidentiary hearing. [Order Denying Defendant Purvis's
Motion for Post-Conviction Relief Pursuant to Florida Rule of Criminal Procedure
3.850, dated September 11, 2002 and recorded by the Clerk of the Court September
20, 2002] The state gopeal was summarily denied by citation decision and thereafter
amotion for rehearing was denied on March 18, 2003.

The 3.850 Motion challenged the judgement and sentence in Case Number
CF98-2194, Division 56A, St. Johns County, Florida, identifying elghteen separate
issues.! The motion wasin legally sufficient formand was properly sworn to by the

Defendant-Petitioner Jessie Earl Purvis.

! The underlying trial case was initiated by an information filedin St. Johns
County. The defense filed a motion to recuse which resulted in the case being
transferred to Judge Kim C. Hammond in Flagler County and was tried to verdict
in Flagler County. The 3.850 motion was properly referred to Judge Hammond for
adjudication.



The underlying case went to trid and resulted inaguilty verdict [R1-54-55],
which was affirmed on appeal in appellate case number 5D00-448 in a published
decision, Purvis v. Statg783 So.2d 292 (Fla. 5™ DCA 2001). Accordingly, thereis
a pre-existing state record on appeal. Any matters of record from and after the date
of completion of the state record on appeal for the direct appeal will bereferred to by
descriptive reference to the mater in the record.®

Purviswas charged with three felonies stemming from alleged conduct with a
girl (CM)*living in his household whowas al legedly eleven years of age at thetime
of thefirstincident. The chargesin the Second Amended I nformation covered from
October 1, 1997 through April 30, 1998 in three counts. sexual battery on achild

lessthan 12 between October 1, 1997 through April 30, 1998; sexual activity with

2 All references are to the underlying record on appeal from the direct
appeal of thetrial verdict in the state case.

® In this motion, the symbol “V” will refer to the volumes in the record on
appeal as numbered by the clerk below, and “R” will designate pages in the record
on appeal. “T” will refer to transcript pages as numbered by the clerk below,
where the clerk has numbered each page and not simply the first page. Otherwise,
the“T” will refer to the page as numbered on each page by the court reporter.

“CM” refersto the minor female who was the complainant, with “LP’ and
“Dorothy E’ referring to minor females who presented Williams Rule-type
evidence (i.e., similar fact evidence), and “ES’ representing the minor female who
presented evidence of abuse that was argued to be inextricably intertwined with
CM’ stestimony.



achild 12 years or older on July 21, 1998, by a person in familial authority using
digital penetration; and sexual activity with achild 12 yearsor older on July 21, 1998
by aperson in familial authority using penile union with her vagina. (Vol.I R5; 78)

Upon motion for disqudification citing multiple connections between the
complainant’s family and courthouse personnel, a circuit court judge from
neighboring Flagler County was assigned to the case on May 24, 1999. (Vol.I R
88-96) A Williams Rule Notice was filed by the state on October 1, 1999 citing
similar actsinvolving two other children and the defense moved to excludeit.. (Vol
1 R 136; 144-150)

The case proceeded to trial, the alleged victim and three other girls testified
against him, with the courtroom being cleared and closad to the public during the
testimony of thealleged child victim. Purvistestified inhisown defense. Purviswas
found guilty ascharged on all three counts. (Vol.l R 180-182) Purviswas sentenced
on January 14, 2000to prison for life on Count One, concurrent with 20 years each
on Counts Two and Three, with credit for 521 days.

A notice of appeal was timely filed. (Vol. Il, R 215-216) The Office of the
Public Defender was gopointed for appellate purposes on February 9, 2000. (Vol.ll
R 221) Purviswasrepresented by the Assistant Public Defender Marvin F. Clegg of

the Public Defender’s Office for the Seventh Judicial Circuit on his direct appeal
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which was filed in atimely manner foll owing judgment and sentence.

The direct appeal raised four issues none of which related to the issues
presented by this appeal and the matters to be addressed under the certificate of
appeal ability issued by this Court. Theissuesrdated to the clearing of the courtroom
were not raised on the state direct appeal and could not be raised in the direct appeal
because they had not been preserved for appeal by a timely objection and under
Florida law were not conadered fundamental error that could be raised on direct
appeal absent atimely objection.

The Fifth District Court of appeal denied relief on the direct appeal. The
decision of the Fifth District Court of Appeal read as follows:

Per Curiam. Affirmed. SeeState vPate 656 So.2d 1323 (Fla. 5th DCA

1995). But seeRichards v. Stai&38 So.2d 415 (Fla 2d DCA 1999).

We remand for correction of the defendant's scoresheet to reflect 120

points for victim injury. SeePoole v. State/77 So.2d 1186 (Fla. 5th

DCA 2001).

Cobb, Griffin and Orfinger, R.B., JJ., concur.

Purvis v. State783 So.2d 292 (Fla. 5" DCA 2001).°

®> The correction in the scoresheet would have reduced the applicable
sentencing range at the low end of the guidelinesto 193.5 months, or 16.125 years
imprisonment. Thetrial judge had imposed a sentence near the low end of the
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The mandate issued as to the direct appeal on or about May 21, 2001. There
was no further review sought either by petition to the Florida Supreme Court or the
United States Supreme Court.

Thereafter Purvisfiled atimely Motion for Post-conviction Relief under Rule
3.850, Florida Rules of Criminal Procedure on August 1, 2002. The 3.850 motion
raised the same issues presented in this 2254 petition as to which this Court has
granted the certificate of appealability.°

The trial court promptly denied the 3.850 motion on September 11, 2002
without benefit of aresponse by the state, a supplemental memorandum of law from
counsel for petitioner Purvis, or any evidentiary hearing, despite the fact that the

motionwasfacially sufficient, timely, and contained specific factual allegationsthat

mistakenly calculated guidelines, despite the Stae' s request for a sentence at the
high end of the applicable range. No resentencing took placefollowing remand,
however, and the two concurrent twenty year sentences previously imposed on
counts two and threeremain in effect.

® In preparing for the 3.850 motion Purvis retained a private investigator
who interviewed a number of witnesses and determined that C.M. and ES
fabricated their testimony against Purvisto retaliate against his discipline of C.M.
and his discipline of C.M.’s brother, Bradley Marris, who also was the boyfriend
of ES at the time of the eventsin quegion. Thiswas determined based on
statements made by Bradley Morris, with whom ES cameto live after thetrial.
This case in fact presents a claim of actual innocence, which iswhy the
undersigned counsel has continuously represented Petitioner Purvis at all stages of
the federal court proceedings pro bono,only asking for reimbursement of out of
pocket costs.



if true, would entitled Purvis to relief, and which could not be conclusively refuted
merely by attachments from the record.

Thetria court’s only attachment from the record to its order denying relief
wasaportion of thetrial transcript [RIV-453, 455-458] that showedthat the Statehad
requested that the courtroombe cleared when the State called the alleged child-victim
of the sex offenseto testify, thetrial judge said “ Okay” tothe State’ srequest, and the
defense attorney made no objection.

A timely notice of appeal of the denial of the motion wasfiled on October 21,
2002 with the Fifth District Court of Appeal in Florida The appeal was denied and
atimely motion for rehearing was denied on March 18, 2003.

Thereafter Purvisfiled atimely petition under 28 U.S.C. § 2254 at the United
States District Court for the Middle District of Florida, JacksonvilleDivision. After
numerous responses and replies, but without conducting an evidentiary hearing, the
District Court denied the petition and denied the request for a certificae of
appeal ability after Purvisfiled atimely notice of appeal. Therequest for certificate
of appealability was renewed at this court, initial denied, then granted on motion for
rehearing.

Basic Case Facts

Jessie Earl Purvis at the time of the trial was a 58-year-old father and truck



driver who was charged with three felonies regarding his conduct with CM, an 11
year old girl at the time of the first incident. The offenses were alleged to have
taken place between October 1, 1997 and July 21, 1998 in three counts. sexual
battery on a child less than 12 between October 1, 1997 and April 30, 1998 using
digital penetration of thevagina; sexual activitywithachild 12 yearsor older on July
21, 1998, by a personin familial authority using digital penetration; and sexual
activity with a child 12 years or older on July 21, 1998 by a person in familia
authority using penile union with her vagina. (Vol.l R5; 78)

_____ CM lived with her mother Sara, who was the girfriend of Mr. Purvis at the
time and Sara had one son by Mr. Purvis, with the partiesliving together as afamily.
(Voal. Il T 264; 293) CM had never reported any abuse by Mr. Purvis to Sarabefore
this offense cameto light. (Vol. Il T 313)

During thetrial, the first child called by the state was ES, to testify about what
the prosecutor called “inescapable acts” or “intrinsicdly intertwined” matters. (Vol.
[ R333) CM was ‘best friends with ES. (Vol. Il T 262) Purviswas atrucker, and
ES and CM had gone on adelivery trip with Purvis. ES was the girl who eventually
brought the actions of Mr. Purvis to the attention of other adults when she stated that
inthedarkened truck cab sleeper compartment he mistakenly began rubbing her body

instead of CM’s. ES resisted and rebuffed his efforts and later told her boyfriend



Bradley upon her return home and then told her step-mother. EStestified that this
first made CM mad at her. (Vol.V T 407-413; 422-426)

CM testified next. Regarding the dleged capital sexud battery offense, she
testified shewas eleven years old when Mr. Purvistouched her with hisfinger on her
‘private’ which she stated was her vagina, unde her clothes, and she was upset and
afraid to tell because he instructed her not to tell. She stated he did this again on a
later date in her mother’s bedroom. She admitted that she had not previously told
anyone about the dleged pre-age 12 incidents. (Vol. VI T 458-501)

CM acknowledged she had been spanked by Mr. Purvisin the past and could
feel ‘aggravated’ towards him at times. She stated he had aso hit or punched her
friend Bradley before and also recalled tha Purvis got into an argument with her
grandmother once after he disciplined CM. (Vol. VI T 506-510)

The state next proffered the testimony of thetwo Williams Rule (similar fact
evidence) child witnesses, LP and Dorothy E. LPtestified that CM was her cousin
and Mr. Purviswas like an uncleto her. Shetestified that eight years ealier Purvis
had touched her beneath her underwear while watching a movie with her. She
ordered him to stop and threatened to tell her father but told no onefor nearly eight
years. (Vol. VIl T 580-588; 642-644)

Dorothy E was called next and was the subject of a competency issue but was



allowed to testify. (Vol. VII T 591- 602) Dorothy E testified she thought of Mr.
Purvisasan uncleand that he had disciplined her. She stated that heplaced hisfinger
in her vagina while she was playing Nintendo at age ten or eleven and she told no
one, out of fear that hewould hit her or out of fear of what peoplewould think of her.
(Vol. VII T 605-610; 658)

Thetrial court found sufficient similarities involving the girls’ ages, location
of abuse, typeof abuse, familial authority exercised, and perception of authority and
allowed the testimony for corroboration of CM’s testimony. (Vol. VII T 622-624)
Defense counsel requested a limiting instruction to the jury before each Williams
Rule witness which the court agreed to read. (Vol.VII T 625 - 635) Dorothy Eand
L P then repeated their testimony for the jury. (Vol. VII T 634-661)

Purvistestified in hisown defense that hehad to physically disciplinethe child
witnesses at varioustimes. Hetestified that he never intentionally touched either ES
or CM in the truck cabin on the delivery trip but may havebrushed against achild's
leg as he tried to adjust athermostat for them. He stated the girls got upset about a
delay in getting the truck back home, and were pitching afit, with ES wanting to see
her boyfriend Bradley. ( Vol. VII T 675-689)

Purvis also denied improperly touching CM, LP or Dorothy E but stated he

had repeatedly spanked all three of the girls. (Vol. VII T 692-732) The defense
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presented no other evidence.
Facts Pertinent to COA |ssues

Duringthetrial the Assistant State Attorney requested that the judge order that
the courtroom be cleared and clased during the testimony of the alleged child victim,
C.M. The courtroomwas so cleared on order of thetrial judge. Thereisnothingin
therecord to indicatethat the child herself requested this or that there was any need
for the closure.

The Defendant’ s adult son and daughter-in-law, who had attended all prior
court proceedings and were in the courtroom at the time the judge ordered the
courtroom cleared, wererequired to leave the courtroom. They wished to be present
during this testimony, the Defendant wished for them to be present, but they were
ordered to leave. The Defendant’s trial attorney told them they hadto leave and he
made no objection to the clearing of the courtroom.

The record is clear that the courtroom was cleared upon the motion of the
prosecutor, when the prosecutor called the child sex victim to the witness stand:

[ASSISTANT STATEATTORNEY] MRS.CHRISTINE: Judge, at this

time I’d like to make a motion to have the courtroom deared because

we |l be presenting the testimony of the minor victim.

THE COURT: Okay. Are there persons likewise you wish to - -

11



MRS. CHRISTINE: Thisis her aunt and uncle.

THE COURT: All right. Y ou have no objection to them remaning?

MRS. CHRISTINE: No.

THE COURT: Okay. [R-1V-455-456]

Although Florida Statutes § 918.16(2) was not expressly cited, it is apparent
that it was under the authority of § 918.16(2) that the State and Court thought they
were proceeding. Section 918.16(2) provides:

(2) When the victim of a sex offense is testifying concerning that

offensein any civil or criminal trial, the court shall clear the courtroom

of all persons upon therequest of the victim, regardless of the victim's

age or mental capecity, except that parties to the cause and their

immediatefamiliesor guardians, attorneysandtheir secretaries, officers

of thecourt, jurors, newspaper reportersor broadcasters, court reporters,

and, at therequest of the victim, victim or witness advocates designated

by the state attorney may remain in the courtroom.

Although § 918.18 contempl atesthat theimmediatefamilies of the partiesmay
be allowed to remain, in this case the record establishes that Mr. Purvis's son and
daughter-in-law were required to leave the courtroom in response to the State's
motion.

Purvis s adult son’ saffidavit, whichwasfiled with the Circuit Court in support

of the 3.850 Motion, gated in part as follows:

1. My nameis Steven Earl Purvis.

12



2. | amthesonof Jessie Earl Purvis, the defendant in State
of Florida v. Jessi€&arl Purvis case number CF98-2194,

Division 56A, in the Circuit Court in and For the Seventh

Judicia Circuit in and for St. Johns County, Florida.

3. | attended literdly every court proceeding during the
entire courseof thiscriminal case, including thetrial of the
matter, because my father wanted me to be present. | was
present in the courtroom in the course of the trial at the
time the State Attorney reguested the judge to have the
courtroom cleared when the alleged victim was to appear
and testify against my father. The judge ordered the
courtroom cleared. We were sitting one row behind the
counsdl’ s tablewheremy father and histrial attorney, Tom
Bell, were sitting. | mouthed and indicated by sign
language to Mr. Bell asking whether the judge’s order
applied to me and whether | had to leave the courtroom
aso. Mr. Bell understood what | was asking and indicated
that | and my wife, who was with me, had to leave the
courtroom. My father was looking to Mr. Bell about this
aso and he was wanting us to be able to stay in the
courtroom for this important testimony. | think it might
have made a difference in the child’s testimony, which |
believe to have been false, if she had had to confront the
public and my father’s family with her fase testimony.
Later that same day during a break we got to talk to my
father and he asked why we had to leave the courtroom. He
said he had wanted usto betherefor her testimony and that
al shedid waslie. Mr. Bell never explained why we had
to leave the courtroom. | feel as if we were denied the
rightto apublictrial, inwhich thisaccuser would have had
to confront the public as well as my father.

The alleged victim of the sex offense, C.M., was thirteen yearsold at thetime

of thetrial. Therewas nothing in the record to show any need to clear the courtroom
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for her testimony or even to show that the child requested it be done. Indeed, shewas
the defactostep-child of Mr. Purvis and gep-sister of the adult son, Steven Purvis,
who was excluded from the courtroom, and there was nothing to show any
compelling need to give her testimony in secret, particuarly as to her own step-
brother.

Thetrial court wasnot requested and did not conduct ownitsowninitiativethe
hearing required by Waller v. Geaogia to make particularized findings of the need to
partially or wholly clear the courtroom. Instead without allowing any discussion of
the issue or making any findings to support a need to clear the courtroom, the trial
judge simply ordered the courtroom cleared and closed to the public during the
child’s testimony. Purvis's adult son and daughter-in-law, as well as the other
members of the public in attendance, were required to leave the courtroom. Purvis
himsel f wanted hissonand daughter-in-law present and both Purvisand hisson asked
the defense counsel if they could remain, but were told they must leave. The most

crucia portion of Purvis' strial was held in secret.
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STANDARDS OF REVIEW

Habeasreview of astate court'srulingsisrestricted by Title 28, U.S.C. § 2254,
asamended by the Antiterrorismand Effective Death Penalty Act of 1996 (AEDPA).
Section 2254(d) provides:

(d) An application for awrit of habeas corpus on behalf of a personin

custody pursuant to the judgment of a State court shall not be granted

with respect to any claim that was adjudicated on the merits in State

court proceedings unless the adjudication of the claim--

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the factsin light of the evidence presented inthe State

court proceeding. 28 U.S.C. § 2254(d).

"Under the 'contrary to' clause, afederal habeas court may grant thewrit if the
state court arrives at aconclusion oppositeto that reached by [the Supreme] Court on
a question of law or if the state court decides a case differently than [the Supreme
Court] has on a set of materially indistinguishable facts." Williams v. Tglor, 529

U.S. 362, 412- 13, 120 S.Ct. 1495, 1523, 146 L.Ed.2d 389 (2000). A state court's
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decision involves an "unreasonable application” of clearly established federal law
under §2254(d)(1) if itsgpplicationisobjectively unreasonabl e. Parkerv. Head244
F.3d 831, 835 (11th Cir.2001). "[A]n unreasonable application of federal law is
different from an incorrect or erroneous application of federal law." Williams, 529
U.S. at 412, 120 S.Ct. at 1523. A federa court'sreview is further restricted by 28
U.S.C. § 2254(e), which provides that "a determinaion of afactual issue made by a
State court shall be presumed to be correct" and the petitioner "shall have the burden
of rebutting the presumption of correctness by clear and convincing evidence." 28
U.S.C. 8 2254(e)(1). Herring v. Secretar, Dept. of Corretions, 397 F.3d 1338,
1341-1342 (11" Cir. 2005).

The"contrary to" and "unreasonabl e application” clauses of § 2254(d)(1) are
separate bases for reviewing a state court's decisions. A state court decision is
"contrary to" clearly established federal law if either (1) the date court applied arule
that contradicts the governing law set forth by Supreme Court caselaw, or (2) when
faced with materidly indistinguishable facts, the stae court arrived & a result
different from that reached in a Supreme Court case.

A state court conducts an "unreasonable gpplication” of clearly established
federal law if it identifies the correct legal rule from Supreme Court case law but

unreasonably applies that rule to the facts of the petitioner's case. An unreasonable
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application may also occur if a state court unreasonably extends, or unreasonably
declines to extend, a legal principle from the Supreme Court case law to a new
context. An"unreasonablegpplication” isan"objectively unreasonable" application.
Clearly established federd law is not the case law of thelower federal courts,
including this Court. Instead, in the habeas context, clearly established federal law
refersto the holdings, as opposed to the dicta, of the Supreme Court'sdecisions as of
the time of the rdevant state court decision. Putman v. Head®68 F.3d 1223, 1241
(11th Cir. 2001), citedinHenderson v. Capiell, 353 F.3d 880, 890 (11" Cir. 2003).
The district court's determination of whether this standard has been met is
subject to de novoreview. Harrell v. Butterworth 251 F.3d 926, 930 (11th
Cir.2001), cert. denied, 535 U.S. 958, 122 S.Ct. 1367, 152 L.Ed.2d 360 (2002). A
district court'sfindings of fact arereviewed for clear error. Delancyv. Florida Dept.
of Corrections$246 F.3d 1328, 1329 (11th Cir.2001). "Whether aparticular claimis
subjected to the doctrine of procedural default ... isamixed questionof fact andlaw,"
subject to de novoreview. Judd v. Haley250 F.3d 1308, 1313 (11th Cir. 2001),

cited in Henderson v. Captell, 353 F.3d 880, 891 (11" Cir. 2003).
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SUMMARY OF ARGUMENTS

I. Trial counsel wasineffectivefor failingtoobject tothestate' srequest and the
trial court’sorder to close the courtroom during the child vicim’stestimony.

Purvis had a Sixth Amendment right to apublic trial. Purvis was denied his
Sixth Amendment right to a public trial by the closure of the courtroom during the
testimony of the alleged child victim, C.M. Under setled Supreme Court authority
Purvis was entitled to not have his crimind trial closed to the public unless (1) the
State could advance an overriding interest that was likely to be prejudiced absent
closure, (2) the closure was no broader than necessary to protect that interest, (3) the
trial court considered reasonable alternatives to closing the proceeding, and (4) the
trial court madefindingsadequateto support theclosure. Purvishimself and hisadult
son and daughter in law who were in attendance and who wished toremain when the
judge summarily ordered the courtroom closed at the state' s request, objected to his
counsel to the closing of the courtroom during the alleged child victim’s testimony.
But Purvis's counsel, unaware of binding Supreme Court precedent, voiced no
objection to the trial judge, which resulted in the deprivation of Purvis's
constitutional right to apublictrial. Denial of theright to apublic trial isone of the
limited class of error that istreated as structural error, therefore sufficient prejudice

Is presumed to entitle Purvisto anewtrial.
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1. Trial counsel’sineffective assistance of counsel constitutes sufficient cause
and prejudice to excuse appellant’s procedural default in failing to raise the
following claims at trial or on direct appeal: the appellant was denied (1) the
right to a public trial by the closure of the courtroom, and (2) due process
becausethe victim did not request that the courtroom be closed, and the court
did not comply with the state statute governing closur e of the courtroom.

Ordinarily a petitioner would be procedurally defaulted from raising aclaim
under 28 U.S.C. § 2254, which could have, but was not, raised on direct appeal to the
state court. Procedural default is overcome by showing cause and prejudice. In
Purvis's case the closure of the courtroom could not be raised on direct appeal
because Purvis' strial lawyer had not made atimely objectionto the closure, thereby
failing to preserve the issue for direct appeal. Under Florida's Criminal Appeal
Reform Act as interpreted by the District Court of Apped to which Purvis's direct
appeal lay, closure of the courtroom is not seen as fundamental or plain error, and
may not be raised on direct appeal absent atimely objection & trial.

On the other hand, under Florida law, guided by settled Supreme Court
precedent, had the issue been presented on appeal, it would have been reversible
error. Therefore, Purvis's trial counsel’s failure to object constitutes ineffective
assistance of counsel, and constitutes cause and prejudice for his procedural default.

Purviswas entitled to Due Process of law, which as goplied to thefacts of his

case means he was entitled to not have the most significant portion of his criminal
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trial - the testimony which convicted him of the charged offenses - closed to the
public without the State and Court following the mandate of Waller v. Georgiathat

it not be closed without the Court following the strict requirement of Waller.
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ARGUMENTS

|. Trial counsel wasineffectivefor failingtoobject tothestate’ srequest and the
trial court’sorder to close the courtroom during the child victim’s testimony.

Wearguethat therecord asit currently exists establishesthat Purvisisentitled
torelief on hisclaims arising out of the closure of the courtroom when the child sex-

victimtestified.” Therecord isclear that the courtroom was completely cleared upon

" Therecord is clear that the courtroom was cleared upon the motion of the
prosecutor, when the prosecutor called the child sex victim to the witness stand:

[ASSISTANT STATE ATTORNEY] MRS. CHRISTINE: Judge, at
thistime I’ d like to make a motion to have the courtroom cleared
because we' |l be presenting the testimony of the minor victim.

THE COURT: Okay. Are there persons likewise you wishto - -
MRS. CHRISTINE: Thisis her aunt and uncle.

THE COURT: All right. Y ou have no objection to them remaning?
MRS. CHRISTINE: No.

THE COURT: Okay. [R-1V-455-456]

Although Florida Statutes § 918.16(2) was not expressly dted, it is apparent
that it was under the authority of § 918.16(2) that the State and Court thought they
were proceeding. Section 918.16(2) provides:

(2) When the victim of a sex offense is testifying concerning that
offensein any dvil or crimind trial, the court shall clear the
courtroom of dl persons upon the request of the victim, regardless of
the victim's age or mental cgpacity, except that parties to the cause
and their immediate families or guardians, a@torneys and their
secretaries, officers of the court, jurors, newspaper reportersor
broadcasters, court reporters, and, at the request of the victim, victim
or witness advocates designated by the state attorney may remainin
the courtroom.
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motion of the state when the state called the thirteen year old child victimwitnessto
testify. Thetrial court made none of the four factor findings required under Waller
v.Georgia, 467 U.S. 39, 104 SCt. 2210, 81 L .Ed.2d 31 (1984), before dearing and
closing the courtroom. Also, the order dearing and closing the courtroom did not
comply with therestrictions of Florida Statutes, § 918.16. The Defendant’ sadult son
and daughter-in-law, who had attended every court appearance at the request of the
defendant, were made to leave the courtroom by this order closing the courtroom.

Thiswasreversibleerror under Floridalaw had thetrial attorney made atimely
objection. Pritchett v.State 566 So.2d 6, 7 (Fla. 2" DCA 1990); Thornton v. State
585 So.2d 1189 (Fla. 2" DCA 1991); Alonso v. State821 So.2d 423 (Fla. 3 DCA
2002). Thedefenseattorney failed to object. Hisfailureto object prevented theissue
frombeing raised on direct appeal, becausethiserror, although astructural error, has
been held by the Florida gppellate courtsto not be fundamental error for purposes of
direct appeal when no trial objection is made.

Becausethelaw wasalready well settledthat the defendant wasentitled to have

hisimmediatefamily members remain in the courtroom during the testimony of the

Although 8§ 918.18 contemplates that the immediate families of the parties
may be allowed to remain, in this case therecord establishesthat Mr. Purvis's son
and daughter-in-law were required to leave the courtroom in response to the
State’ s motion.
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child victim under 8 918.16, and the |law was also wel | settled that to constitutionally
apply 8§ 918.16, the court was required to make the four factor findings of Waller v.
Georgia defense counsel was clearly ineffective for failing to object to the mation
and order.

No prejudice is required to be shown from an order denying adefendant his
right to apublictrial under the Sixth Amendment.? Thedeprivation of theright tothe
public trial isits own prejudice and although it may not be considered fundamental
error for direct appeal purposes by theFloridacourts, this Courthasclearly held that
It is structural error requiring reversal without the requirement that the defendant
establish any prejudice beyond the closing of the courtroomitself. Judd v. Haley250
F.3d 1308 (11" Cir. 2001).

Therefore, Purvis was denied efective assistance of counsel and denied his
right to a public trid and is entitled to a new trial.

Purvisasked for acertificate of probable cause only asto groundsone, fiveand
six, of Petitioner Purvis's federal habeas petition filed in the district court under
authority of 28 U.S.C. § 2254. All three grounds relate to the clearing of the

courtroomduring thetestimony of the child witnessinthissex offensecase. Ground

8 But in this case the failure to preserve the issue for direct appeal, when if it
had been preserved Purvis would have had reversible error on direct appeal, is
prejudice for ineffective assistance of counsel.
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onestated theissueintermsof ineffective assistance of counsel arising out of thetrial
counsd’s failure to object to the request and order that the courtroom be cleared,
ground five stated the issue in terms of the state’'s request that the courtroom be
cleared and the judge’ s order clearing the courtroom deprived petitioner of hisright
to apublic trial, and ground six stated the issue as adenial of due processin that the
court failed to comply with the govemning Florida Statute on closing courtrooms
during child witness testimony.

Theissue presented by this petitionhave been the subject of numerousreported
appellate decisionsin other cases from thiscircuit and other circuits. See, e.g., dld
v.Haley, 250 F.3d308(11th Cir. 2001), Smillie v. Greiner99 Fed. Appx. 324, 2004
Westlaw 1157743 (2™ Cir. 2004), Sevencan \Herbert 342 F.3d 69 (2™ Cir. 2003),
Woodsorv. Hutchinson52 Fed. Appx. 195, 2002 WL 31689442 (4™ Cir. 2002),
Brownv. Artuz,283 F.3d 492 (2™ Cir. 2002), Bell v. Jarvis 236 F.3d 149 (4" Cir.
2000), Martin v. Bissone#, 118 F.3d 871 (1% Cir. 1997).

Before the child victim was called to the witness stand as a state witness
against Petitioner Purvis, the state asked the court pursuant to the state statute
(FloridaStatutes, § 918.16) to clear the courtroom. The court completely clearedthe
courtroom without conducting any hearing to determine the necessity of closing the

trial to the public and without hearing any proffer from the state why it was necessary
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to clear the courtroom. There was atotal clearing of the courtroom.

Therecord reflectsthat defensetrial counsel did not object. Theissuewas not
raised on direct appeal in state court because of the failure of the trial counsel to
preservethe error by atimely objection. Under governing Floridalaw the issue was
not fundamental or plain error and not subject to appeal in the absence of a
contemporaneous objection.

Theissuewasraised in atimely state post-conviction motion under Rule 3.850
of Florida' s Rules of Criminal Procedure. Petitioner’s state post-conviction motion
included the affidavit of Petitioner’s adult son and daughter (as well as the sworn
claim of Petitioner himself), that they asked defense trial counsel at the time of the
state’s motion to clear the courtroom if they were required toleave the courtroomin
responseto thisorder, and they weretold by the defensetrial attorney that they were
required to leave. The son and daughter also swore that they had attended every
proceeding in the case, had attended the trial up to this point, and both they and
Petitioner wanted them toremain in the courtroom for the confrontation of the child
accuser witness. They alleged inthe attached affidavitsthat in their opinion the child
would have been less likely to testify falsely if she had to face the family when
testifying.[ Therewasno evidentiary hearing either in statecourt or before this court,

therefore for purposes of ruling on this petition, this Court was bound by the factual
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allegationsinthe petition and attached affidavitsunlesscl early refuted by therecord.]

Under controlling Florida law the failure to object to an improper order
clearing a courtroom under 8 918.16 waives the issue for direct appeal. The denial
of theright to apublic trial by an order clearing a courtroomunder § 918.16 may not
beraised on direct appeal absent acontemporaneous objection. Therefore, theissue
could not be raised on direct appeal.

The district court appeared to impliedly recognize and agree with this
proposition, because the district Court denied the state’ sargument that the issue was
procedurally barred.

The issue was raised in atimely manner in Petitione’ s state post-conviction
motion under Florida Rule 3.850, and was rased again on the appeal to Florida's
District Court of Appeal and raised again in thefederal habeas petition which was
denied without evidentiary hearing by District Judge Harvey E. Schlesinger. Judge
Schlesinger also denied Petitioner’ srequest for certificate of appealability (“COA”™).
Petitioner then renewed hisrequest for aCOA at thisCourt, whichwasat first denied,
then granted on motion for rehearing.

As to Ground One the District Court denied relief solely on the basis that

Petitioner had not established prejudice. That conclusion iswrong. The prejudice
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was the denial of the right to a public trial.® The prejudice resulted because
Petitioner’s trial counsel failed to object to the order closing the courtroom to the
public. If he had objected the trial court would either have followed the law, which
would have resulted in not dosing the courtroom, or if the trial court persisted in
denying Purvis his right to a public trial, by objecting Purvis's counsel would have
preserved the issue for direct appeal and would have been entitled under Waller v.
Georgia,467 U.S. 39 (1984) and Juddv. Haley,250 F.3d 1308 (11" Cir. 2001), to
reversal on appeal and anew trial.

The District Court adopted the state circuit court’s reasoning that Petitioner
failed to allege the requigte prejudice. The state circuit court explained - and the

District Court quoted and adopted this explanation - that the failure to allege the

? “Two more notes about Waller are relevant for our purposes. First, a
violation of one's right to apublic trial is structural error. See idat 49, 104 S.Ct.
2210; Johnson v. United S&8,520 U.S. 461, 469, 117 S.Ct. 1544, 137 L .Ed.2d
718 (1997) (citing Waller as one of the "limited class" of cases where structural
error has been found). Structural error is a"defect affecting the framework within
which the trial proceeds, rather than ssmply an error in the trial process itself."
Arizona v. Fulminante99 U.S. 279, 310, 111 S.Ct. 1246, 113 L.Ed.2d 302
(1991). Assuch, structural errors are not subject to harmless error analysis. See id.
at 309, 111 S.Ct. 1246. Therefore, once a petitioner demonstrates a violation of his
Sixth Amendment right to a public trial, he need not show that the violation
prejudiced him in any way. The mere demonstration that his right to a public trial
was violated entitl es a petitioner to relief. Judd v. Haley250 F.3d 1308, 1314 -
1315 (11™ Cir. 2001).
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requisite prejudice wasa failure to establish ampact on the outcono# the trial

Thisis not the governing standard. Waller v. Geaogia is well known for the
proposition that the denial of the right to apublic trial is one of the small group of
issues which amountstostructural errorandisper seprejudicial. *° Noimpact onthe
outcome of the trial must be shown. This proposition i sbedrock constitutional law,
but it was not appli ed by the state court - nor was it applied by the District Court.

Thestate court decision - which theDistrict Court adopted and by implication -
clearly constitutes a decision contrary to controlling Supreme Court precedent and
contrary to thisCourt’ s decision in Judd v. Haley Purvisis entitled to relief.

Asto Grounds Five and Six, the District Court found they were procedurally
barred, asserting that despite counsel’ s failureto object to the denial of the right to
apublic trial, theissue should have been raised on direct appeal anyway, and by not
doing so, Petitioner had procedurally waived the issue.

TheDistrict Court itsefl acknowledged thdtlorida law barred thisssue on

directappeal absent a contemporaneous waivatrskirted that obstacleby asserting

19 “The parties do not question the consistent view of the lower federal
courts that the defendant should not be required to prove specific prejudice in
order to obtain relief for aviolation of the public-trial guarantee. We agree with
that view ... * Waller v. Geogia, 467 U.S. 39, 49-50, 104 S.Ct. 2210, 2217 (1984).
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that Purvis' s appellate counseal should have raised Petitioner’ s trial counsel’sfailure
to object as an issue of ineffective assistance of counaethe direct appeal.

Of coursethisisincorrect. |neffectiveassistanceof trial counsel isnot anissue
that can be raised on direct appeal because there is an inadequate record to establish
whether the failure to make the objection was a matter of strategic choice. Florida
courts, like this Court, do not permit ineffective assistance of counsel challenges on
direct appeal except in the most extraordinary circumstances.™

Therewasnobasisfor raisingan IAC claim in the direct appedbr thefailure
of thetrial counsel to object to the closing of the courtroom. Thisisaclassicexample
of the type of IAC issue that cannot be resolved absent an evidentiary hearing to
determine whether the trial counsel’s decision to not object was a knowing and
reasonable strategic choice joined in by the client or was ineffective assistance of
counsel. Purvis aleged in his habesas that it was not astrategic choice, but no one
knows what thetrial attorney would say about it. We have aslent record because no
record was made on this point oneway or the other because there has never been an

evidentiary hearing permitted. There has never been an evidentiary hearing on this

! The District Court’s argument was logically flawed as well, because the
District Court had concluded as to Ground One that there was no ineffective
assistance of counskeécause Petitioner was not prejudiced. If there was no
ineffective assigance of counsel, there was no IAC claim for Purvis's appellate
counsel to raisein thedirect appeal .
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point at any stage of the proceedings. If Purvis had atempted to raise the issue on
direct appeal it would not have been considered because there was no record upon
which to make a determination whether it was |AC or strategic choice. Indeed, the
District Court cited no authorityfor the argument that aclaimof IAC for failure to
object to the closing of the courtroom could have been raised on direct appeal,
because there is no such authority.

The District Court again quoted the state circuit court’s order which denied
these grounds on the basis that they could have been raised on direct appeal. The
state court order, however, does not explain how theissue could have been raised on
direct appeal because the order itself acknowledges that under Floridalaw the issue
was not fundamental error - i.e., could not be raised on direct appeal without a
contemporaneous objection.

The state court order does not suggest that the issue could have been “back

doored” on appeal by an IAC claim and if it had, it would have been error.
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1. Trial counsd’sineffective assistance of counsel constitutes sufficient cause
and prejudice to excuse appellant’s procedural default in failing to raise the
following claimsat trial or on direct appeal: appellant was denied (1) theright
toapublictrial by theclosureof the courtroom,and (2) due processbecausethe
victim did not request that the courtroom be closed, and the court did not
comply with the state statute governing closure of the courtroom.

Ordinarily a petitioner would be procedurally defaulted fromraising aclaim
under 28 U.S.C. § 2254, which could have, but was not, raised on direct appeal tothe
state court. Procedural default is overcome by showing cause and prejudice. In
Purvis's case the closure of the courtroom could not be raised on direct appeal
because Purvis strial lawyer had not made atimely objection to the clasure, thereby
failing to preserve the issue for direct appeal. Under Florida's Criminal Apped
Reform Act, closure of the courtroom is not seen as fundamental or plain error, and
may not be raised on direct appeal absent atimely objection at trial.

The Florida Supreme Court has held in the context of post-conviction relief
that a claim such asthisis not procedurally defaulted by failure to raise it on direct
appeal, if there was no contemporaneous objection, because under Floridalaw, the
failureto object to the unconstitutionality of astatute asapplied under particular facts
iswaived by failure to make a contemporaneous objection and cannot be raised as

fundamental error on appeal:

Theconstitutionality of astatute as appliedo a certain set of fagtsan
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ISsUe requiring a contemporaneous objection, or it is deemed waived.
Trushin v. State425 So.2d 1126 (Fla.1982).
Cited inBell v. State585 So.2d 1125, 1126 (1991).
Jonesv. State883 So.2d 369 (Fla. 3" DCA 2004) explainsthe Floridalaw on
this particular issue:

The defendant's main contention in this petition is that the failure to
make findings under Walleris fundamental error and that his appellate
counsel should have raised theissue on appeal, even in the absence of
a proper objection in the trial court.

The en banc Fourth District Court of Appeal has recently rejected such
an argument. The Fourth District held that where the partial closure
takes place without objection thisdoes not constitute fundamental error.
The majority view across the country is that a failure to dbject to a
closure of the trial waives the right to a public trial. Furthermore, in
Dixonv. State191 So.2d 94, 96 (Fla. 2d DCA 1966), thesecond district
summarily rejected the appellant's claim of aviolation of hisright to a
publictrial because noobjection was made. Most recently, our supreme
court pointed to the lack of objection as a reason why there was no
reversible error in the partial closure of a courtroom during voir dire.
See Evans v. State308 So.2d 92, 105 (Fla.2001).

Jonesv. State883 So.2d 369, 371 (Fla. 3 DCA 2004). Seealso Evans v. Staté08
S0.2d 92, 105 (Fla. 2001) (partially closure of courtroom not reversible error citing

failure to object at trial).
On the other hand, under Florida law, guided by settled Supreme Court

precedent, had the issue been presented on gopeal, it would have been reversible
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error. Therefore, RPurvis's trial counsel’s failure to object constitutes ineffective
assistance of counsel, and congtitutes cause and prejudice for hisprocedural default.

In Mitchell v. State 846 So.2d 559 (4™ DCA 2003), acase strikingly similar to
Purvis's, the District Court of Appeal summarized the binding Florida law on this
point as follows:

Appellant's second ground dleged that on the last day of his trial,
August 7, 1997, the presiding judge instructed the bailiff to lock the
courtroom doors, and, as aconsequence, Appel lant'sfamily and friends
were told they could not attend. He argued, in the alternative, that
closing the trial was fundamental error, dting Williams v. State736
So.2d 699 (Fla. 4th DCA 1999)(excluding public from part of trial
reviewable on appeal despite ladk of contemporaneous objection) and
that histrial counsel wasineffectivefor failing to object, resultinginthe
Issue not being preserved for appellate review. Thetrial court's order
accepted the state'sargument that thiswas an issue that could have been
raised on direct appeal, citing Campbell-Eley v. Stat&56 So.2d 1043
(Fla. 4th DCA 2000)(reversing conviction where judge required all
persons to vacate the room). After the trial court's ruling, this court
receded from Williamsand held, in Alvarez v. Stat&27 So.2d 269, 276
(Fla. 4th DCA 2002), that the failure to object to the closure of atrial
congtitutes a waiver of the right to apublic trial.

Even the Fourth District Court of Appeal had applied waiver when the trial
counsel made an express statement in response to an order clearing acourtroom and
did not object, holding that by doing so thetrial lawyer had waived the Defendant’ s
right to apublic trial. Berkuta v. Stat&88 So.2d 1081 (Fla. 4™ DCA 2001).

On the record in Purvis's case, histrial counsel’s acknowledgment without
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objection to the court ordering the courtroom cleared constituted a waiver, under
Florida law, of the right and waived the issue for direct appeal.

Additionally, Purvis was entitled to Due Process of law, which as applied to
thefacts of hiscase means he was entitled to not have the most significant portion of
hiscriminal trial - thetestimony which convicted himof the charged offenses- closed
to the public without the State and Court followingthe mandate of Waller v. Geogia

that it not be closed without the Court following the strict requirement of Waller.
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CONCLUSION

Petitioner-Appellant Jessie Earl Purvis respectfully requests this honorable

Court grant his petition, vacate his judgment and sentence and remand hiscasefor a

new trial, or inthe alternative, remand the case to the district court for an evidentiary

hearing.

Respectfully submitted,
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