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REPLY ARGUMENTS

STANDARD COF REVI EW

The State cites three cases for the proposition that the
appropriate standard of review is abuse of discretion. This is
wong. The cases cited by the State are not on point. The State
cites Bacon v. State, 738 So.2d 973 (Fla. 4'" DCA 1999), Hunt v.
State, 613 So.2d 893 (Fla. 1993), and Lines v. State, 594 So.2d 322
(Fla. 1t DCA 1992). Each of these cases was a direct appeal of a
denial of a notion to withdraw a plea nade either prior to or after
sentencing under Rule 3.170(f) or (l) of the Florida Rules of
Crimnal Procedure. An appeal of the denial of a notion to
withdraw a plea under Rule 3.170 is subject to an abuse of
di scretion standard because the notion itself is subject to an
abuse of discretion standard. 1In the Lines case, for exanple, the
def endant pled no contest then prior to sentencing filed a notion
to withdraw his plea under Rule 3.170(f) stating that he had not
known that insanity was a defense to the charge. He put on no
evi dence to show that he woul d have had an insanity defense. The
trial court denied the notion to withdraw his plea and proceeded to
sentence him The notion itself and the appeal were subject to an
abuse of discretion standard. Hunt and Bacon presented simlar
scenari os.

This standard and Rule 3.170 has nothing to do with the

i nstant appeal. M. Sharpe filed a Wit of Error Coram Nobis under



the authority of Peart v. State, 756 So.2d 42 (Fla. 2000) and Wod
v. State, 750 So.2d 592 (Fla. 1999). Wod teaches that Wits of
Error Coram Nobis are to be treated as notions under Rule 3.850,
Florida Rules of Crimnal Procedure.

A notion to vacate a judgnent and pl ea under Rule 3.850 is not
subj ect to an abuse of discretion standard, but rather turns on the
particul ar i ssue presented and the appropriate governing standard
for that issue. As a general proposition on appeal of a denial of
a 3.850 notion, matters of |law are subject to de novo review,
matters of fact are subject to due deference and m xed questi ons of
fact and law are subject to de novo review, as explained in
Appel | ant Sharpe’s initial brief.

COVPETENT, SUBSTANTI AL EVI DENCE

As the First District Court of Appeal stated in Thomas v.
State, 27 Fla. L. Wekly D 394 (Fla. 1t DCA 2002), findings of fact
must be supported by “conpetent, substantial evidence.” Notably
Judge Drayton-Harris did not make any specific fact findings in her
or der.

I nst ead, Judge Drayton-Harris concluded w thout any specific
fact findings that M. Sharpe “was placed on adequate notice.”
[R30] This is clearly a m xed question of |aw and fact subject to
de novo review.

Al t hough Judge Drayton-Harris made no specific fact findings,

the State in its answer brief has stipulated to the statenment of



facts in Appellant Sharpe’s initial brief. [State’s Answer Bri ef
at p. 1] One of the statements of fact that the State has
stipulated to is that “[n]Jo one told M. Sharpe he could never get
his |icense back.” [Appellant Sharpe’s Brief at p.3]

I ndeed there is nothing in the record that contradicts this.
There is nothing in the record to support any finding that M.
Sharpe was on notice that his |license would be revoked for life
based on the plea he entered in this case. The only conpetent,
substantial evidence in this record is that M. Sharpe was not on
notice of the lifetinme revocation that cane automatically as a
direct result of his pleainthis case. The State has stipulated to
the controlling fact. Gven that stipulation M. Sharpe is
entitled to relief.

VWH PPLE AND DANI ELS

The State attenpts to distinguish Wipple and Daniels on their
facts. This effort is in vain. \Wipple and Daniels flatly hold
that the driver’s license revocation under Florida Statutes 8
322.28 is a direct consequence of a plea (under § 316.193 in
Wi ppl e and under Chapter 893 in Daniels) that the court nust
advi se the defendant of before accepting a guilty plea, and that

the failure to do so entitles the defendant to withdraw the plea.?

Y'In fact, the Wipple case - based on its facts - appears
to create a per se rule entitling a defendant to set aside a plea
even if he knows of the revocation consequence so |long as the
Court fails to advise the defendant of the fact in the plea
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The State fails to cite a single case for the proposition that
the failure of the court to advise the defendant of a lifetine
driver’s |license revocation (or a revocation of any ot her durati on)
does not entitle the defendant to withdraw his plea, when the
conviction fromthat plea directly triggered the license revocation
as a matter of law. The State failed to cite any supporting
authority for its argunent because there is no such authority.
This Court is bound by Wipple and Daniels and M. Sharpe is
entitled to relief.

FAI LURE OF COURT TO DETERM NE FROM COLLOQUY W TH DEFENDANT THAT
PLEA | S KNOWN NG, | NTELLI GENT AND VOLUNTARY

Judge Bl ackburn engaged in no plea dialogue with M. Sharpe
what soever. W are not addressing in this appeal a defective plea
di al ogue but no di al ogue at all.

Sharpe cited nunmerous cases in the initial appeal brief in
whi ch pleas were vacated under Rule 3.850 even when there was a

conplete witten plea agreenment but a deficient oral plea colloquy

coll oquy. W say that, because a close exam nation of the facts
in the Wi pple case shows that Wi pple hinself testified that he
expected a five year revocation and that his | awer had warned
hi m of that, and under the hol ding of \Wipple that was all the
court could inpose on remand in any case. Wi pple has two

hol dings - the first was that the lifetinme revocati on was error
and the maxi numrevocati on would be five years. Wi pple
testified that was what he expected. It was only the judge bel ow
who failed to warn Wi pple of a five year or any other revocation
and that failure was the basis for the second holding in Wipple
- that the revocation of the driver’s license under 8§ 322.28 is a
di rect consequence of the 8§ 316.193 plea that the court nust

advi se the defendant under Rule 3.172 and the failure to do so
was reversible error



under Rule 3.172. Cf. Joseph v. State, 2001 Fla. App. LEXI'S 7380;
26 Fla. L. Wekly D 1385 (Fla. 2" DCA 2001) (witten plea form
signed by defendant not sufficient to satisfy requirenent that
trial judge orally advi se defendant of rights and ascertai n know ng
wai ver), Perriello v. State, 684 So.2d 258 (Fla. 4'" DCA 1996)
(witten plea form read to defendant by attorney advising of
deportation consequence of plea not sufficient to satisfy court’s
obligation to advise defendant); Childers v. State, 782 So.2d 513
(Fla. 1%t DCA 2001) (although a defendant may have signed a plea
whi ch addressed sonme of what Fla. R Cim P. 3.170 requires that
a defendant understand before agreeing to a plea, if the record
does not show that the trial court infornmed the defendant of the
points in the rule and that the defendant understood the witten
form nuch | ess whet her t he def endant coul d even read, the plea was
involuntary and the defendant nmay wi thdraw his plea of guilty or
nol o contendre). See Koenig v. State, 597 So.2d 256 (Fla. 1992).

If a deficient plea colloquy that is supported by a conplete
witten plea agreenent and its attendant advice of rights and
consequences is legally insufficient and entitles the defendant to
wi thdraw his plea, then a deficient - or totally |acking plea
di al ogue alone, wthout any witten plea agreenment cannot be
sufficient under Florida |aw

The State argues at p. 19 of its brief that “there is no

indicationin the record that the Appellant in the i nstant case was



poor |y advised or unwittingly subjected hinmself to an unanti ci pat ed
sentence.” This statenment flies in the face of the undi sputed and
stipulated facts. It is clear that he had no idea he was going to
receive a lifetinme driver’s license revocation as a result of his
pl ea.

It is equally clear that it was ineffective assistance of
counsel to put a client in such a position. Wat Judge Bl ackburn
didin falsifying the state of the record in her order finding M.
Shar pe convicted of a third DU when in fact, as she and the State
knew, it was his fourth DU, had no effect whatsoever on the
automatic lifetime revocation under § 322.28. Indeed, this is the
i mport of the adm nistrative | aw cases the State citesinits brief
at pages 14, 15 and 16. The crimnal court had no authority and no
power to treat the suspension as a suspension on a third DU and
m sstating the true record in its order was of no benefit to M.
Sharpe. Any |lawer reading the cases cited by the State in its
brief would know that and counsel his client accordingly. That is
not what M. Bettman told his client, at |east on the record before
this Court, a record to which the State has sti pul at ed.

CORE CONCERN

The State’s response to the “core concern” doctrine argunent
Is to argue that M. Sharpe did not argue that he was coerced or
threatened into entering his plea and wthout that allegation and

the proof of prejudice, that the trial court’s failure to inquire



whet her he was threatened or coerced is subject to harnless error
revi ew

This is not a correct statement of the |aw Counsel for
Appel | ant Sharpe properly cited controlling federal case |aw for
the “core concern” argunment. The very nature of the core concern
is that it is a matter as to which prejudice need not be shown -
instead prejudice is presuned. That is what a core concern is, as
contrasted to other matters under Rule 3.172 that are subject to
harm ess error review. The State cites no case that holds to the
contrary. The two cases cited by the State deal with non-core

concern issues and are inapposite.



CONCLUSI ON

Based on the foregoing argunents, Appellant Sharpe requests

this Honorabl e Court vacate his conviction and sentence for DU
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