





Youthful Offender entitles Sowers to a de novo resentencing.

The Court was misadvised that it did not have the authority to sentence Sowers
as a Youthful Offender. It is correct that the Youthful Offender sanction is not
authorized for a life felony:

(1) The court may sentence as a youthful offender any person:

(c) Who has not previously been classified as a youthful offender under

the provisions of this act; however, a person who has been Sfound guilty

of a capital or life felony may not be sentenced as a youthful offender

under this act.

Florida Statutes, § 958.04(1)(c) (emphasis supplied).

But HIR is not a life felony, it is only a first degree Jfelony punishable by life
imprisonment. There is a difference, and it is a difference which matters for Youthful
Offender purposes. The HIR statute on its face defines HIR as a first degree felony
punishable by life:

(2)(2) If in the course of committing the home-invasion robbery the

person carries a firearm or other deadly weapon, the person commits a

felony of the first degree, punishable by imprisonment for a term of

years not exceeding life imprisonment . . . .

Florida Statutes, § 812.135(2)(a).









Exhibit B being Sowers’ pertinent testimony, and Exhibit C being the State’s rebuttal
closing argument.J’

The State had originally thought Sowers might have been the person who
possessed the pistol (a shotgun was possessed by one robber, a pistol by the other),
and at one point pistol whipped Mrs. Rita with this pistol. This was incorrect. But
based on this mistaken impression, the State ori ginally charged Sowers in Count Two
with aggravated battery with a firearm. [ROA 14; Information filed J anuary 1,2010]
The State corrected this error and filed an Amended Information F ebruary 2, 2010,
which rewrote the charge to remove the firearm allegation and replace it with an
allegation that Sowers battered Rita with a knife instead. [ROA 21]

However, at sentencing this Court stated that it was required to impose the ten
year minimum mandatory “required by the firearm possession on Count 2.” [ROA
178; emphasis supplied]* Clearly the Court had forgotten that the original information
had been abandoned, with its charge of a firearm possession, and that the State had
corrected its filing by replacing the firearm allegation with an allegation of a knife

only. Sowers did not actually possess a firearm and his vicarious possession or

} From the trial of Martin and J ohnson, Case Numbers 2010-CF-41 and 2010-
CF-110, Division CRE.

* When the State allocuted in favor of the ten year minimum mandatory
sentence being required by the 10-20-Life statute, it did not explain why it applied.
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