





Youthful Offender entitles Sowers to a de novo resentencing.

The Court was misadvised that it did not have the authority to sentence Sowers
as a Youthful Offender. It is correct that the Youthful Offender sanction is not
authorized for a life felony:

(1) The court may sentence as a youthful offender any person:

(c) Who has not previously been classified as a youthful offender under

the provisions of this act; however, a person who has been Sfound guilty

of a capital or life felony may not be sentenced as a youthful offender

under this act.

Florida Statutes, § 958.04(1)(c) (emphasis supplied).

But HIR is not a life felony, it is only a first degree Jfelony punishable by life
imprisonment. There is a difference, and it is a difference which matters for Youthful
Offender purposes. The HIR statute on its face defines HIR as a first degree felony
punishable by life:

(2)(2) If in the course of committing the home-invasion robbery the

person carries a firearm or other deadly weapon, the person commits a

felony of the first degree, punishable by imprisonment for a term of

years not exceeding life imprisonment . . . .

Florida Statutes, § 812.135(2)(a).









Exhibit B being Sowers’ pertinent testimony, and Exhibit C being the State’s rebuttal
closing argument.J’

The State had originally thought Sowers might have been the person who
possessed the pistol (a shotgun was possessed by one robber, a pistol by the other),
and at one point pistol whipped Mrs. Rita with this pistol. This was incorrect. But
based on this mistaken impression, the State ori ginally charged Sowers in Count Two
with aggravated battery with a firearm. [ROA 14; Information filed J anuary 1,2010]
The State corrected this error and filed an Amended Information F ebruary 2, 2010,
which rewrote the charge to remove the firearm allegation and replace it with an
allegation that Sowers battered Rita with a knife instead. [ROA 21]

However, at sentencing this Court stated that it was required to impose the ten
year minimum mandatory “required by the firearm possession on Count 2.” [ROA
178; emphasis supplied]* Clearly the Court had forgotten that the original information
had been abandoned, with its charge of a firearm possession, and that the State had
corrected its filing by replacing the firearm allegation with an allegation of a knife

only. Sowers did not actually possess a firearm and his vicarious possession or

} From the trial of Martin and J ohnson, Case Numbers 2010-CF-41 and 2010-
CF-110, Division CRE.

* When the State allocuted in favor of the ten year minimum mandatory
sentence being required by the 10-20-Life statute, it did not explain why it applied.
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determining the appropriate sentence - as it was statutorily required to do.

Unfortunately, the PSR and PDR contained grievous errors which went to the
heart of the offense conduct. Somehow the reports included the same mistaken
information that had led the State to originally charge Sowers in Count Two with
aggravated battery with a firearm, and in addition, stated that it was Sowers who
pistol whipped the victim. [PSR, p. 2; PDR, p. 2] Clearly the Court accepted this
statement in aggravation, which cemented in the Court’s mind the confusion over the
possession of the firearm originally charged in Count Two, which the Court then
expressly referenced in imposing the 10-20-Life minimum mandatory.

Sowers was entitled to be sentenced based on a factually accurate PSR and
PDR as to all material facts. That both the PSR and PDR wrongly stated that Sowers
pistol whipped a defenseless woman in her home was certainly material to the Court’s
determination of the appropriate sentence. Sowers is entitled to a resentencing with
a corrected PSR and corrected PDR.

A criminal defendant has a constitutional right under the Due Process clause
of the United State Constitution as applied to the states under the Fourteenth
Amendment, to be sentenced based upon constitutionally reliable evidence.
Townsendv. Burke, 334 U.S. 736, 740-41 (1948). Where the defendant disputes the

truth of hearsay statements contained in pre-sentence investigation reports (as Sowers
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Q If you could, Miss Rita, describe that second
individual for the jury.

A He was shorter, smaller, slighter build. He
had dark jeans on and a dark sweatshirt, And he had --
it was like a -- it was off-white, looked like a torn
sheet strip wrapped around his head with just his eyes

showing. He had a smaller revolver aimed at my

husband.
Q At some other point, did you also get a look
at that individual's footwear?

A Yes,

Q Tell the jury what stood out in mind,.

A He had -- distinctive. They were bright
white shoes and they had a kelly green, like, a bright

true green marking on the sole,

Q How would you describe that individual's skin
tone?

A Olive skin, kind of like mine,

Q Were both those individuals Screaming at you

and your husband?

A Yes,

Q Describe for the jury what you did at that
peint.

A I tried to explain to them that we didn't

have wallets., Mine had just been stolen on a business
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Yes, sir.
Tell the jury?

His mother gave it to him, took it from his

Did Bernard carry a gun?

Yes, sir,

What kind of gun did he carry?

A revolver, .38.

What color was it?

Black.

Did he always carry that gun with him?
Yes, sir.

Would he bring that gun into your house?
Yes, sir,

When he was in the house, did you have
or did you know where he kept it?

Yes, sir.

Where did he keep it?

By the nightstand or by the pillow.

In which room?

My sister's room,.

Did Bernard have any other guns?

Yes, sir.

Tell the jury what else he had.

A shotgun.
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changes it again. Miss Rita's description of
two white males.

Reasonable doubt, if you hold the State
accountable, what you see, what you heard,
that evidence, the lack of evidence, the
conflicts in the evidence, the State has not
proven Mr. Martin guilty beyond and to the
exclusion of every reasonable doubt. An
unlawful codefendant, a victim who can't make
an ID, lack of DNA, all of that equals
reasonable doubt and why you should find Mr.
Martin not guilty. Thank you,

THE COURT: Thank you, Miss Herrington.
Mr. Zomorodian.

MR. ZOMORODIAN: Yes, Your Honor, may it
please the Court. Defense counsel, ladies
and gentlemen of the jury.

Make no mistake, this was singularly
terrifying experience for the victim. This
man seated right here chose a random house
that had made the unfortunate decision of
leaving their garage door open to rob those
people in their home. The victims, the Ritas
were asleep in their bed with their child in

the house. They awoke to this man pointing a
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Even if they were under the influence,
it doesn't matter and I'm going to tell you
more about that in a minute,.

Did the witness seem to have an accurate
memory? Mr. Souza, Mr. Gallardo, Mr. Busbin,
Mr. Nimley, they all did the best job they
could. And they were very clear and concise.
They weren't up on the witness stand
sweating, they weren't darting their eyes
around, they were clear and they were concise
in what they saw. Their witness, their
testimony can be relied upon.

Was the witness honest and
straightforward in answering the attorneys'
questions? Yes, they were. Now what
about =-- what about Storm, what about him?
Ladies and gentlemen, is he a criminal master
mind? No, he's not. Is he the bright -- and
I say this respectfully, is he the brightest
person? Is he the sharpest tool in the shed?
No, probably not. However, ladies and
gentlemen, he's the person that the defendant
chose to have with him. He is believable for
what he tecld you. 1Is it reasonable? Can you

expect in a home invasion robbery trial to
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