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PER CURIAM.

Kevin Watkins appeals his convictions and sentences for two counts of
sexual battery by a person with familial authority when the victim was between 12
and 18 years old, under section 794.011(8)(b), Florida Statutes. We reject

appellant’s first two arguments and affirm the conviction and sentence for Count I,



but we reverse the conviction and sentence for Count I, because the state failed to
prove anal penetration. *

The victim testified that she had to pull the back of defendant’s pants down
and “lick his butt cheeks, crack and anus.” The prosecutor asked, “When you
licked his anus was your tongue actually on his anus, in his anus?”, and she
replied, “On it, yes.” She also said that defendant would position himself so that
she had to lick his genitals as well as his anus. There was no evidence that the

victim put her tongue in defendant’s anus, even slightly. See, e.q., Furlow v. State,

529 So. 2d 804 (Fla. 1st DCA 1988) (reversing conviction and sentence because
the record failed to establish that the defendant’s finger actually penetrated the
victim’s vagina, required under the definition of sexual battery).

Section 794.011(1)(h) provides: “‘Sexual battery’ means oral, anal, or
vaginal penetration by, or union with, the sexual organ of another or the anal or
vaginal penetration of another by any other object[.]” (Emphasis added.) The
supreme court has cautioned that the legislature intended that the terms “union”
and “penetration” be applied with precision when determining whether conduct
constitutes sexual battery. “Union permits a conviction based on contact with the

relevant portion of anatomy, whereas penetration requires some entry into the

! Defendant received concurrent sentences of 15 years in prison followed by
10 years of sexual-offender probation for each count.
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relevant part, however slight.”” Seagrove v. State, 802 So. 2d 281, 287 n.7 (Fla.

2001) (quoting Richards v. State, 738 So. 2d 415, 418 (Fla. 2d DCA 1999)). The

Second District in Richards “translated” the language of section 794.011(1)(h),
finding four offenses encompassed therein. With regard to the language that
applies in our case, the court translated it as providing: “It is illegal for a man or
woman to place any object inside the anus or vagina of the victim.” Richards, 738
So. 2d at 418.

“The statute is not violated by proof of union with an object in the absence
of penetration.” Gill v. State, 586 So. 2d 471, 472 (Fla. 4th DCA 1991). See

Johnson v. State, 632 So. 2d 1062 (Fla. 5th DCA 1994) (reversing conviction for

digital penetration of the victim’s anus, because the court erroneously instructed
the jury that union, or coming into contact, with the victim’s anus was sufficient to
prove sexual battery, which was fundamental error); Gill, 586 So. 2d 471
(reversing conviction for sexual battery because it was disputed whether there had
been digital penetration of the anus of the young victim, and the trial court had
erroneously instructed the jury that they could convict if they found union, or
coming into contact, which was fundamental error).

It is well-established that evidence of “even the slightest penetration” will

sustain a conviction for sexual battery. See, e.g., Marles v. State, 937 So. 2d 720




(Fla. 5th DCA 2006) (determining that the five-year-old victim’s testimony that the

defendant “‘put his finger in my private’” was sufficient to prove sexual battery).
No one could argue that defendant’s conduct was anything less than reprehensible.
Nevertheless, although the victim was given the opportunity to testify that she had
to put her tongue in defendant’s anus, she said instead that she had put her tongue
on it, which does not constitute even slight penetration. Case law has made it clear
that evidence of union (“on”) cannot suffice to prove penetration (“in”). We must
leave it to the legislature to address whether to amend the statute to encompass the
kind of act described herein.

Affirmed in part, Reversed in part, and Remanded for further proceedings.

PADOVANO and CLARK, JJ., Concur. THOMAS, J., Dissents with opinion.



THOMAS, J., CONCURRING IN PART AND DISSENTING IN PART.

I concur in the majority’s opinion affirming Appellant’s conviction on
count 1, but dissent from the majority’s opinion reversing Appellant’s conviction
under section 794.011(8)(b), Florida Statutes, for sexual battery by a person with
familial authority on a victim between 12 and 18 years of age.

The majority’s opinion violates the well established rule of law that requires
this court to review evidence in a sufficiency challenge in a light most favorable to
the State. Where direct evidence of guilt is admitted, as here, we must draw all

reasonable inferences in favor of the State. Jackson v. State, 18 So. 3d 1016, 1025

(Fla. 2009). A court may not grant a judgment of acquittal “unless the evidence is
such that no view which the jury may lawfully take of it favorable to the opposite

party can be sustained under the law.” Lynch v. State, 293 So. 2d 44, 45 (Fla.

1974); see also Donton v. State, 1 So. 3d 1092, 1100 (Fla. 1st DCA 2009)
(“[V]iewed appropriately in a light most favorable to the State,” testimony
supports conviction based on penetration where eyewitness described act of anal
intercourse and defendant failed to preserve argument that witness could not have
seen alleged penetration from vantage point). Here, it is plain the jury could
reasonably infer that Victim was reluctant to graphically describe in any more

detail the criminal conduct committed against her, and that her tongue did in fact



penetrate his anus.

Properly viewed in a light most favorable to the State, this court should
affirm the jury’s verdict. It was within the jury’s province, which saw Victim’s
demeanor and heard the entire context of the testimony, to conclude that the
evidence established Appellant’s guilt. In Lynch, the supreme court stated that a
trial court should submit a criminal case to a jury where “there is room for a
difference of opinion between reasonable [persons] as to the proof of facts from
which an ultimate fact is sought to be established, or where there is room for such
differences as to the inferences which might be drawn from conceded facts.” 293

So. 2d at 45 (emphasis added); Marles v. State, 937 So. 2d 720, 721 (Fla. 5th DCA

2006) (holding that although evidence of penetration was “far from crystal clear,”

it was sufficient to satisfy State’s burden of proof).

The majority’s reliance on Gill v. State, 586 So. 2d 471 (Fla. 4th DCA

1991), and Johnson v. State, 632 So. 2d 1062 (Fla. 5th DCA 1994), is misplaced.

In both of these decisions, the jury was incorrectly instructed. Here, the jury was
correctly instructed, and it was within its authority to conclude that Appellant
committed sexual battery based on Victim’s testimony.

I would affirm both convictions; therefore, | dissent in part.



