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MEMORANDUM OPINION AND ORDER
FINDING APPLICATION OF THE FEDERAL
SENTENCING
GUIDELINES UNCONSTITUTIONAL

PAUL G. CASSELL, DistrictJudge.

*1 Defendant Brent Croxford is before the court for
sentencing on the offense of sexual exploitaion of a
child in violation of 18 U.S .C. 8§ 2251(a). For more
than fifteen years, sentencings such as Croxford's have
been governed by the federal sentencing guidelines.
Last Thursday, however, the United States Supreme
Court ruled that portions of the State of Washington's
sentencing guidelineswere unconstitutional . The Court
held that Washington's guidelines scheme deprived a
defendant of his Sixth Amendment right to a jury trial
by increasing his presumptive sentence based on a
judge's, rather than ajury's, factual findings regarding
sentencing factors. Because the federal sentencing
guidelinessufferfrom the sameconstitutional infirmity,
the court holds that, as applied to this case, the federal
sentencing guidelines are unconstitutional and cannot
govern defendant Croxford's sentencing. Because of the
potentially cataclysmic implications of such a holding,
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the reasoning underlying this conclusion will be set out
at some length.

I. FACTUAL BACKGROUND

On November 21, 2001, a case worker, Lori
Thomassen, from the Division of Family Services
called detective Craig Ellertson of the South Jordan
Police Department. Thomassen advised Ellertson that
ayoung girl, who the court will refer to as"C.C.," had
disclosed that her adoptive father was taking
inappropriate photographs of her . [FN1] At thetimeof
the hearing, C.C. wasapproximately eight or nineyears
old._[FN2] Shortly after this telephone conversation,
Ellertson, along with Thomassen and another officer,
went over to the Croxford residence to investigate the
matter. Upon arriving at the Croxfords, Mr. and Mrs.
Croxford granted Ellertson and Thomassen permission
to interview C.C. alone. J[EN3

FN1. See Transcript of Hearing on Motion to
Suppress, August 8 and 9, 2002 at 8
("Transcript").

FN2. Seeid. at 12.

FN3. Seeid. at 9-11.

During the interview, C.C. told Ellertson and
Thomassen that Croxford was taking nude photosof her
with a digital camera. C.C. described the sexually
explicit posesand thethingsthat Croxford, her adoptive
father asked her to do in the photographs. [FN4] C.C.
also explained that she thought that Croxford was
putting them on the Internet and that she thought
Croxford had taken similar photos of another young girl
who had previously been afoster child in the Croxford

home. JENS5]

FN4. Seeid. at 12-13.

FN5. Seeid. at 13-14.
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After Ellertson and Thomassen had interviewed C.C.,
Ellertsonrequested that Croxford accompany himtothe
policestation for questioning. D uring an interview with
Ellertson, Croxford explained that he had taken
"bathtub" photographs of C.C. [FN6] Croxford also
confirmed that he owned a Sony digital camera, wasan
Internet provider for certain customers, and tha he
repaired and work ed on computersin his home. Atthe
conclusion of the interview, in response to questions
about taking sexually explicit pictures of C.C .,
Croxford did not deny that he had taken such pictures,
and stated "I meant to delete all of thosé' and "You
should take me out and shoot me." [FN7

EN6. Transcriptat 20.

EN7.1d. at 20-21.

Ellertson obtained a search warrant for Croxford's
home. During the execution of the search warrant,
officersdiscovered several computer diskettesin afile
cabinet which contained sexually explicit pictures of
C.C.JENB8] Upon examination of Croxford's computer
equipment it was discovered that Croxford had
downloaded thousands of pornographic images,
including child pornography. _[FN9] It was further
discovered that the defendant had DVD disks
containing photographs of C.C. and a previous foster
child of the defendant, "A.M.," posing in lewd
positions.

FN8. Seeid. at 26.

FN9. See Government's Memorandum in
Oppositionto Defendant's Motion to Dismiss
at 4.

*2 On May 16, 2002, a federal grand jury returned a
two-count indictment against Croxford. Count | charged
sexual exploitationof aminor, inviolationof 18 U.S.C.
8§ 2251(a). Count Il charged possession of child
pornography, in violation of 18 U.S.C. §
2252A (@)(5)(B). The defendant was arraigned on May
30, and thereafter filed a motion to suppress the
evidenceagainst him. Followingan evidentiary hearing
and additional time for briefing requested by the
parties, the court denied the motion to suppress in a
memorandum decision on October 10, 2002.
Thereafter, the defendant requested additional timein
which to consider entering a guilty plea and to file
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additional motionschallengingtheindictment. Because
a guilty plea would avoid the need for C.C. to testify,
the court granted the additional time and set anew trial
date of April 23, 2003. H owever, shortly beforethetrial
was to begin, the court was notified by the probation
officethat the defendant had disappeared. On April 7,
2003, the court issued a warrant for the defendant's
arrest. On April 15, 2003, the defendant was found in
Knoxville, Tennessee, after an apparent suicideattempt.
The defendantwas placed in U.S. Marshal custody and
transferred back to the District of Utah.

On May 16, 2003, based on the suicide attempt, the
court ordered a psychological and psychiatric
examination. The defendant was then transferred to
Springville, Missouri, where he was detained until
December 17, 2003. The psychiatric examination
concluded that the defendant was competent to stand
trial. After hisreturnto Utah, on February 25, 2004, the
defendant entered into a plea agreement with the
government, pleading guilty to Count | of the
indictment while Count Il was dismissed. The plea
agreement contemplated that the sentence would fall
within a Guidelines range of 121 to 151 months.

The probation office then prepared a pre-sentence
report in the matter, including calculations under the
federal sentencing guidelines. This court noticed that
missing from the pre-sentence report was a
recommendation for a two-level enhancement for
obstruction of justice based upon Croxford's fleeing of
thejurisdictionshortly beforetrial. After an amendment
which added the obstruction of justice enhancement, the
final pre-sentence report concluded that the defendant
should be sentenced under the Guidelines at an offense
level of 34 and a criminal history of |, which produces
a Guidelines sentence of between 151-188 months.

The probation office arrived at this conclusion in four
steps. First, the office calculated the guidelines for the
sexual exploitation of the victim identified in the
indictment: C.C. The base offense level for this offense
was 27, increased by four levels because thevictim was
under the age of twelve, increased a further two levels
because the defendant was a parent, relative, or legal
guardian of the victim, and increased a further two
levels because the defendant obstructed justice by
absconding before trial. [FN10] This produced a total
adjusted offense level of 35.

EN10. See U.S.S.G. §3C1.1.

*3 As a second step, the office calculated guidelines
for another young victim the defendant had
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photographed: A.M. Although the defendant had not
been charged in the indictment with exploiting A.M .,
his victimization of her was part of the "relevant
conduct” for determining his sentencing guideline, asit
was part of his common scheme or plan. [FN11] The
guidelinescal culation for the exploitation of A.M. was
exactly the same as for C.C.--base offense level of 27,
increased by four levels because the victim was under
the age of 12, increased by afurther two levels because
the defendant was a parent, relative, or legal guardian
of the minor, and finally increased by afurther 2 levels
forobstruction of justice. This produced atotal adjusted
offense level of 35.

FN11. See generally U.SSG. § 1B1.3
(describing relevant conduct); see also
U.S.S.G. 8 2G2.1(c)(1) (requiring
consideration of multiple victims when
sentencing for sexual exploitation of aminor).

As the next step, the probation office applied the
"grouping rules" for aggregating these two separate
calculations. Under the applicable grouping rules,
FN12] the two separate victimsproduced two "units"
of victimizaion, which requires an additional two-evel
enhancement above the highest base offense level
previously calculated-the level 35 was increased to a
level 37.

FN12. See U.S.S.G. 2G2.1(c)(1) (requiring
application of § 3D1.2).

As a final step, the defendant was given credit for

accepting responsibility for his offense, producing a
reduction of three levels to a level 34. Because the
defendant had no prior criminal history, his sentencing
guideline range is 151 to 188 months.

However, five days before sentencing, the United
States Supreme Court struck down Washington's
sentencing guidelinesinBlakely v. Washington.[FN13]
The defendant now argues that Blakely requires the
samefate for the federal sentencing guidelines--at | east
as to the two enhancements at issue in this case. This
court reluctantly agrees.

FN13.2004 WL 1402697, No. 02-1632 (U.S.
Wash. June 24, 2004).

II. UNITED STATESV. BLAKELY.
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In Blakely v. Washington, the Supreme Court struck

down the Washington State sentencing guideline
scheme. Blakely isthe third in aline of cases that have
cast serious doubts on the constitutionality of the
federal sentencing guidelines. Inthefirst of these cases,
Apprendi v. New Jersey, [FN14] the Supreme Court
struck down a New Jersey sentencing statute that
allowed a judge to enhance a defendant's sentence
based on the judge's finding that the crime was
committed with a biased purpose The holding of
Apprendi was that "[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum must
be submitted to ajury, and proved beyond areasonable
doubt." [FN15] Thisholding was based on the Court's
understanding of the Due Process Clause, and the Sixth
Amendment's right to trial by jury. "These rights," the
Court reasoned, "indigutably entitle a criminal
defendant to 'ajury determination that [he] is guilty of
every element of the crime with which he is charged
beyond a reasonable doubt." " _[FN16] The Court
furtherruled thatalegislaure'slabeling of something as
a "sentencing factor" rather than an "element” of the
crimewas not dispositive. "[W]hen the term 'sentence
enhancement' isused to describean increase beyond the
maximum authorized statutory sentence, it is the
functional equivalent of an element of a greater offense
than the one covered by the jury's guilty verdict,” and
therefore must be submitted to the jury. [EN17

EN14. 530 U.S. 466 (2000).

EN15. |d. at 490.

EN16. Id. at 477 (citations omitted).

EN17. Id. at 494 n. 19.

*4 The majority in Apprendi explicitly reserved the
question of the impact of its ruling on the federal
guidelines._ [FN18] However, Justice O'Connor's
dissent, joined by Chief Justice Rehnquist and Justices
Kennedy and Breyer, questioned the impact of the
holding on guidelines schemes, including the federal
guidelines. "[T]he Court does not say," Justice
O'Connor wrote, "whether these schemes are
constitutional, but its reasoning strongly suggests that
they are not." [FN19] O'Connor suggested that after
Apprendi sentencesbased on guidelines schemes "will
rest on shaky ground." JEN20
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EN18. Id. at 497 n. 21 ("The Guidelines are,
of course, not before the Court. We therefore
express no view on the subject beyond what
this Court has already held.").

EN19. Id. at 550-51 (O'Connor J. dissenting).

EN20. Id. at 552.

The federal sentencing guidelines were again called
into question by the holding inRing v. Arizona. [FN21
In that case, a jury found the defendant guilty of
first-degree murder. Under the Arizonalaw in question,
the maximum punishment was life in prison unless the
judge made a finding that an aggravating factor was
involved, in which case the death penalty could be
applied. The Court struck downthe statute based on its
reasoning in Apprendi.

EN21. 536 U.S. 584 (2002).

If a State makes an increase in a defendant's
authorized punishment contingent on thefinding of a
fact, that fact--no matter how the State | abelsit--must
be found by a jury beyond a reasonable doubt ... A
defendant may not be "expose[d] ... to a penalty
exceedingthe maximum hewould receiveif punished
according to the facts reflected in the jury verdict

alone." [EN22

EN22. Id. at 602 (citation omitted).

The Court held that "[b]ecause Arizona's enumerated
aggravatingfactorsoperateasthe'functional equivalent
of an element of a greater offens, .. the Sixth
Amendment requires that they be found by a jury.”

EN23

FN23. Id. at 609 (citation omitted).

Following Apprendi and Ring, commentators began to
guestionwhether thefed eral sentencing guidelineswere
constitutional. [FN24] While the Court had explicitly
reservedthat question, many legal commentators agreed
that Apprendi and Ring required invalidation of the
federal sentencing guidelines._[FN25] One federal
district court has also reached the same conclusion.
FEN26] The issue finally came to a head in Blakely v.
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Washington.[FN27] In Blakely, the Supreme Court had
beforeit adeterminate sentencingscheme muchlikethe
federal sentencing guidelines. Blakely pled guilty to
kidnaping, which, standing alone, carried a maximum
sentence of 53 months. However, under W ashington's
sentencing scheme, "[a] judge may impose a sentence
above the standard range if he finds 'substantial and
compelling reasons justifying an exceptional sentence.'
" [EN28] Before enhancing a sentence the judge is
required to set forth findings of fact and conclusions of
law. The Washington trial court determined that
Blakely had acted with " 'deliberate cruelty, a
statutorily enumerated ground for departure in
domestic-violence cases," [FN29] and enhanced his
sentence to 90 months Blakely appeal ed, arguing that
thisenhancement violated hisright to trial by jury as st
forth in Apprendi.

FN24. See Rachel E. Barkow, Recharging the
Jury: TheCriminal Jury's Constitutional Role
in an Era of Mandatory Sentencing, 152 U.
PA. L.REV. 33, 40 (2003); Jane A. Dall,
Note, "A Question for Another Day": The
Constitutionality of the U.S. Sentencing
GuidelinesUnder Apprendiv. New Jersey, 78
NOTRE DAME L.REV. 1617 (2003).

EN25. See, e.g., Andrew M. Levine, The
Confounding Boundaries of
"Apprendi-Land": Statutory Minimums and
the Federal Sentencing Guidelines, 29 AM.
JCRIM. L. 377, 435 (2004) ("Under [the
principles set forth in Apprendi ] the
Guidelines, ascurrently constituted, violate a
defendant's constitutional rightsto due process
rights, notice, and trial by jury."); Note, The
Unconstitutionality of Deter minate Sentencing
in Light of The Supreme Court's "Elements"
Jurisprudence, 117 HARV. L.REV. 1236,
1252 (2004) ("Under ... the plain language of
Apprendi and its progeny, the sentencing
system created by the Sentencing Reform Act
is unconstitutional.").

FN26. United States v. Green, 2004 WL
1381101 (D.Mass. June 18, 2004).

EN27. 2004 WL 1402697.

EN28. Id. (quoting Wash. Rev.Code Ann. §
9.94A.120(2)).
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FN29. Id. (citing Wash. Rev.Code Ann. §
9.94A.390(2)(h)(iii)).

*5 In afive-to-four decision, the Supreme Court agreed
with Blakely. After briefly reviewing Apprendi and
Ring, the Court stated, "In each case, we concluded that
the defendant's constitutional rightshad been violated
because the judge had imposed asentence greater than
the maximum he could have imposed under state law
without the challenged factual finding." [FN30] The
State objected that the case was distinguishable from
Apprendi and Ring becausethe statutory maximum in
Washington for Class B felonies is ten years and
Blakely received only 90 months. The Court rejected
this argument:

EN30. Blakely, 2004 W L 1402697 at *4.

Our precedents make clear ... that the "statutory
maximum" for Apprendi purposes is the maximum
sentence a judge may impose solely on the basis of
the facts reflected in the jury verdict or admitted by
the defendant ... In other words, the relevant
"statutory maximum" is not the maximum sentencea
judge may impose after finding ad ditional facts, but
the maximum he may impose without any additional
findings. When a judge inflicts punishment that the
jury's verdict alone does not allow, the jury has not
found all the facts which the law makes essential to
the punishment ... and the judge exceeds his proper

authority. [FN31]

EN31. Id.

In a footnote, the Court noted that the United States
was concerned that aruling in favor of Blakely would
call the federal guidelines into serious doubt. "The
United States, as amicus curiae, urges us to affirm. It
notes differences between Washington's sentencing
regime and the Federal Sentencing Guidelines but
guestionswhether those differencesar e constitutionally
significant.... The Federal Guidelines are not before us,
and we express no opinion on them." [FN32

EN32. Blakely, 2004 WL 1402697 at*4,n. 9.

Four justicesdissented. The lead dissent, authored by
Justice O'Connor and joined in part by Chief Justice
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Rehnquist and Justices Kennedy and Breyer, predicted
thatthe" practical consequences of today's decision may
be disastrous....” _[FN33] O'Connor explained that
"W ashington's sentencing system is by no means
unique" since "[nJumerous other States have enacted
guidelines, as has the Federal Government." [FN34

She war ned that "[t] oday's decision casts constitutional
doubt over them all and, in so doing, threatens an
untold number of criminal judgements.” O'Connor
chided the majority for "ignor[ing] the havoc it is about
to wreak ontrial courts across the country.” [FN35]

EN33. Blakely, 2004 WL 1402697 at *10
(O'Connor, J., dissenting).

EN34. Blakely, 2004 WL 1402697 at *16
(O'Connor, J., dissenting) (citing 18 U.S.C. §
3553 & 28 U.S.C. § 991 et seq., in addition to
statutes in nine gates).

EN35. Blakely, 2004 WL 1402697 at * 16.

That a ruling in favor of Blakely would have such
effects was argued to the Court by the United Statesin
its amicus curiae brief._[FN36] The government
pointed out that the federal sentencing guidelines
contain a provision very much like the Washington
State provision at issue. The federal guidelines allow
the judge to impose a sentence above the prescribed
range"if thejudgefinds'thatthere exists an aggravating
... circumstanceof akind, or to adegree, not adequately
takeninto consderation by the Sentencing Commission
in formulating the guidelines that should result in a
sentence different from that described.! " [FN37] The
government further warned that "if the Court rules that
Apprendi applies here based on petitioner's theory that
the statutory maximum for purposesof Apprendi isthe
punishment that would beimposed without any findings
of fact other than the 'facts reflected in the jury verdict
alone' or the guilty plea alone," the federal guidelines
would be called into seriousquestion since "facts other
than the elements of the offense enter into almost all of
the calculations under the Guidelines, beginning with
the most basic calculations for determining the
offender's presumptive sentencing range.” [FN38
While the govemment did offer some possible
distinctions it was apparently of the view that a ruling
in favor of Blakely could well invalidate the federal
sentencing guidelines system.

FEN36. Brigf for the United States as Amicus
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Curiae Supporting Respondent at 25-30.

FN37. Id. (quoting 18 U.S.C. 3553(b)(1)).

EN38. Id. at 25-26.

*6 Justice O'Connor concluded by explaining that "the
'extraordinary sentence' provision struck down today is
asinoffensive to the holding of Apprendi as aregime of
guided discretion could possibly be" because "the
State's ‘real facts doctrine precludes reliance by
sentencing courts upon facts that would constitute the
elements of a different or aggravated offense. [FN39
In JusticeO'Connor's view, "If the Washington scheme
does not comport with the Constitution, it is hard to
imagine a guidelines scheme that would." [FN40

FN39. Blakely, 2004 WL 1402697 at *17,
citing Wash. Rev.Code Ann. 8§ 9.94A.370(2)
(2000) (codifying "real facts" doctrine)).

FN40. Blakely, 2004 WL 1402697 at *17
(Bryer, J., dissenting).

JusticeBreyer also dissented. Inconcluding hisdissent,
he observed, "Until now, | would have thought the
Court might have limited Apprendi so that its
underlying principle would not undo sentencing reform
efforts. Today's case dispelsthat illusion." [FN41] The
Court's opinion, Justice Breyer conduded, would "at a
minimum ... seff ] aside numerous state efforts in that
direction. Perhapsthe Court will diginguishthe Federal
Sentencing Guidelines, but | am uncertain how."
[FN42] As aresult, thought Justice Breyer,

FN41. Blakely, 2004 WL 1402697 at *29
(Bryer, J., dissenting).

FN42. Blakely, 2004 WL 1402697 at *29
(Breyer, J., dissenting).

this case affects tens of thousands of criminal
prosecutions, including federal prosecutions. Federal
prosecutors will proceed with those prosecutions
subject to the risk that all defendants in those cases
will have to be sentenced, perhaps tried, anew.

FN43
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FEN43. 1d. 2004 WL 1402697 at *29 (Breyer,
J., dissenting).

I11. APPLICATION OF BLAKELY TO THIS
CASE

While this court has searched diligently for a way to
disagree with the warnings of the dissenters, the
inescapable conclusion of Blakely is that the federal
sentencing guidelines have been rendered
unconstitutional in cases such as this one. The rule set
forth by the Supreme Court in Blakely was that "the
‘statutory maximum' for Apprendi purposes is the
maximum sentence a judge may impose solely on the
basis of the facts reflected in the jury verdict or
admitted by the defendant.” [FN44] A sentence may
not be enhanced when doing so requires the judge to
make factual findings which go beyond the defendant's
pleaor the verdict of the jury. Given thisrule, there is
no way this court can sentence Croxford under the
federal sentencing guidelineswithout violating his right
to trial by jury as guaranteed by the Sixth Amendment.

EN44. Blakely, 2004 W L 1402697 at *4.

Croxford pled guilty to violating 18 U.S.C. 8 2251(a),
which is governed by § 2G2.1 of the sentencing
guidelines. That guideline establishes a Base Offense
Level of 27._[FN45] The Guidelines also list some
Specific Offense Characteristics which can adj ust the
base offense level. For example, when the victim is
under 12 years of age, a four-level increase is
mandated. [FN46] Where the defendant was a parent,
relative, or legal guardian of the victim, another
two-level increase is mandated. [FN47] Finally, if the
defendant in producing the sexually explicit material
involved lied about his identity or used a computer or
Internet-access device to entice the minor to engage in
sexually explicit conduct, another two-level
enhancementismandated.[FN48] Croxford admittedin
his plea colloquy that he knew C.C. was under the age
of 12. He also admitted that he was the legal guardian
of C.C. Thus, giventhat these werefacts"admitted by
the defendant" the court could apply a 6-level
enhancement, raisng Croxford's offense level to 33.

FN45. U.S.S.G. § 2G2.1(a).

FN46. U.S.S.G. § 2G2.1(b)(1).
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EN47. U.S.S.G. § 2G2.1(b)(2).

FN48. U.S.S.G. § 2G2.1(b)(3).

*7 However, two additional provisions of the
Guidelines are also at issue. Based on Croxford's
fleeing of thejurisdiction prior to trial, the pre-sentence
report recommended a twolevel enhancement for
obstruction of justice under § 3C1.1 of the Guidelines.
In addition, there was evidence presented to the court
that a second minor, A.M ., had al so been victimized by
Croxford. Under the "relevant conduct" guideline, §
1B1.3 of the guidelines, the pre-sentence report
recommended another enhancement. Because
application of these two enhancements would require
findings of fact by the court and lead to a penalty
beyond the statutory maximum for the conduct admitted
to by Croxford, the court finds that their applicaion
would result in a violation of the Sixth Amendment.

The obstruction-of-justice enhancement, located in §
3C1.1 of the Guidelines, was essentially addressed by
both the dissent and majority in Blakely. Justice
O'Connor cites it as an example of a provision that is
undermined by the majority's reasoning.
Some facts that bear on sentencing either will not be
discovered, or are not discoverable, prior totrial. For
instance, a legislaure might desre that defendants
who act in an obstructive manner during trial or
post-trial proceedingsreceive agreater sentence than
defendants who do not. See, e.g., United States
Sentencing Commission, GuidelinesManual, 8§ 3C1.1
... In such cases, the violation arises too late for the
State to provide notice to the defendant or to argue
the facts to the jury. A State wanting to make such
facts relevant at sentencing must now either vest
sufficient discretion in the judge to account for them
or bring a separate criminal prosecution for
obstruction of justice or perjury. [FN49]

FN49. Blakely, 2004 WL 1402697 at *13
(O'Connor J. dissenting).

The majority responded to this argument by agreeing
with Justice O'Connor that its holding would require a
jury to find the defendant guilty of obstruction:

Another exampleof conversion from separate crime
to sentence enhancement that Justice O'Connor
evidently does not consider going “too far" is the
obstruction-of-justice enhancement ... Why perjury
during trial should begrounds for ajudicial sentence
enhancement on the underlying offense, rather than
an entirdy separate offense to be found by a jury
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beyond a reasonable doubt (as it has been for
centuries, see4 W. Blackstone, Commentarieson the
Lawsof England 136-138(1769)), isunclear. [FN50

EN50. Blakely, 2004 WL 1402697 at*7,n. 11
(majority opinion).

The fact that the obstruction of justice in this case
occurred before the trial isirrelevant to the holding of
Blakely. It is clear that after Blakely this court cannot
impose additional timeon acriminal defendant through
a judicid finding tha he is guilty of obstruction of
justice.

Nor can the court impose an enhancement under the
relevant conduct guideline for the crimes dlegedly
committed aga nst A.M. This conduct was not charged
in the indictment and was not admitted to by the
defendant. Thus, afactual finding by this court would
be required to apply the enhancement. The clear
command of Blakely isthat such factual findings, unless
admitted to by the defendant, must be made by a jury.
As the Supreme Court stated in Apprendi, "[T]rial by
jury has been understood to require that 'the truth of
every accusation, whether preferred in the shape of
indictment, information,or appeal,should afterwardsbe
confirmed by the unanimous suffrage of twelve of [the
defendant's] equals and neighbours... " [FN51

EN51. Apprendi, 530 U.S. at 477 (quoting 4
W. Blackstone, Commentaries on the L aws of
England 343 (1769)).

*8 Additionally, while courtsapply apreponderance of
the evidence standard to the Guidelines,_[FN52
Apprendi and its progeny make clear that the
"companion right [to trial by jury is] to have the jury
verdict based on proof beyond a reasonable doubt."
FEN53] Further, judges are often privy to evidence that
juries never hear. The federal sentencing guidelines
allow judgesto make their findings while considering
"relevantinformationwithoutregardtoits admissibility
under therules of evidence applicable at trial, provided
that the information has sufficient indicia of reliability
to support its probable accuracy.” [FN54] The Federal
Rules of Evidence also specifically do not apply to
sentencing. [FN55] Presumably, if sentence-enhancing
facts must now be charged and proven to ajury beyond
a reasonable doubt, constitutional evidentiary
safeguards will apply. Thus, both the standard of proof
required and the evidentiary proceduresin applying the
Guidelines violate the Supreme Court's holdings in
Apprendi and its progeny.
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EN52. U.S.S.G. § 6A1.3 cmt.

EN53. Apprendi, 530 U.S. at 478.

EN54. U.S.S.G. § 6A1.3.

EN55. See Fed.R.Evid. 1101(d)(3).

In its amicus brief in Blakely, the government

half-heartedly offered several arguments for
distinguishing the federal guidelines from the
Washington guidelines None of these arguments are
persuasive, as the government itself seemingly
recognized.

The government argued tha "unlike the Washington
system, the federal Guidelines are not enacted by a
legislature but are promulgated by the Sentencing
Commission, anindependent commission inthejudicial
branch of the United States." [FN56] The government
further claimed that the Washington system set a
"sentencing range" as opposed to the "presumptive
sentencing range" set in the federal guidelines Neither
of these distinctions is persuasive, as Justice O'Connor
explained in her dissent:

ENS56. Blakely, 2004 WL 1402697 at * 16.

It is no answer to say that today's opinion impacts
only Washington's scheme and not others, such as,
for example, the Federal Sentencing Guidelines ...
The fact that the Federal Sentencing Guidelines are
promulgated by an administrative agency nominally
located in the Judicial Branch is irrelevant to the
maj ority's reasoning. The Guidelines have the force
of law, see Stinson v. United States, 508 U.S. 36
(1993); and Congresshas unfettered control to reject
or accept any particular guideline, Mistretta [v.
United Stateq, 488 U .S. at 393-394.

The structure of the Federal Guidelineslikewisedoes
not, as the Government half-heartedly suggests,
provide any groundsfor distinction.... Washington's
scheme is almost identical to the upward departure
regime established by 18 U.S.C. § 3553(b) and
implemented in USSG § 5K2.0. If anything, the
structurd differencesthat do exist make the Federal
Guidelinesmore vulnerable to attack. The provision
struck down here provides for an increase in the
upper bound of the presumptive sentencing range if
the sentencing court finds, "considering the purpose
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of [the Act], that there are substantial and compelling
reasons justifying an exceptional sentence." Wash.
Rev.Code Ann. § 9.94A.120 (2000). The Act
elsewhere provides a nonexhaustive list of
aggravating factors that satisfy the definition. §
9.94A.390. The Court flatly rejects respondent's
argument that such soft constraints, which still allow
Washington judges to exercise a substantial amount
of discretion, surviveApprendi. ... This suggests that
the hard constraints found throughout chapters 2 and
3of the Federal Sentencing Guidelines, whichrequire
an increase in the sentencing range upon specified
factual findings, will meet the same fate. See, e.g.,
USSG 8 2K2.1 (increases in offense level for
firearms offenses basd on number of firearms
involved, whether possesson wasin connection with
another offense, whether the firearm was stolen); §
2B1.1 (increase in offense level for financial crimes
based on amount of money involved, number of
victims, possession of weapon); § 3C1.1 (general
increase in offense level for obstruction of justice).

EN57

EN57. Id.

*9 For all these reasons, to the extent that the
Guidelines require an upward enhancement of the
defendant's sentencing range without a jury
determination, this court concludes that they do not
satisfy the commands of Blakely. In reaching this
conclusion, the courthastensto add that not all criminal
defendants will be able to successfully mount such a
challenge. Where the Guidelinescan be applied without
additional factual findings by the court beyond those
found by ajury (or perhaps admitted as part of a plea
proceeding), the Guidelineswill still apply. The Court
in Blakely made it clear that determinate sentencing
schemes are not per se unconstitutional. "By reversing
thejudgment below, wearenot, asthe Statewould have
it, 'find [ing] determinate sentencing schemes
unconstitutional.' ... This case is not about whether
determinate sentencingisconstitutional, only about how
it can be implemented in a way that respects the Sixth
Amendment ." [EN58] Thismay suggest that for future
guilty pleas, the government may wish to ensure that the
"statement in advance of plea" signed by the defendant
includes all the necessary facts for application of the
Guidelinesand that indictments include necessary facts
for applying the Guidelines. Moreover, defendants are
always free to waive any rights they might have under
Blakely, a point discussed at some length in the
majority and dissenting opinions in that case. [FN59
These issues can be sorted out in future cases. Here,
however, additional facts beyond those contained inthe
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indictment and the plea agreement are requiredto apply
the enhancements, and Blakely does not permit use of
such facts.

ENG58. Blakely, 2004 W L 1402697 at * 7.

EN59. Blakely, 2004 W L 1402697 at *8, 9.

IV. REMEDY FOR THE
UNCONSTITUTIONALITY OF THE
GUIDELINES

Inlight of the fact that the court cannot constitutionally

apply two upwar d enhancements to Croxford, the next
question to be decided is the appropriate remedy for
this constitutional problem. Blakely provides no
guidance on this critical issue. Indeed, as Justice
O'Connor asked about these "unsettling" consequences
in her dissenting opinion: "How are courts to mete out
guidelinessentences? Do courtsapply the guidelinesas
to mitigating factors, but not as to aggravating factors?
Do they jettison the guidelines altogether? The Court
ignores the havoc it is about to weak on trial courts
across the country." [FN60

ENG60. Blakely, 2004 WL 1402697 at *16
(O'Connor, J., dissenting).

In an effortto avoid havoc, the court believesthat three

options for dealing with Blakely are worthy of
consideration: (1) the court could convene a sentencing
jury, which would determine (presumably by proof
beyond a reasonable doubt) whether the facts
underlying the enhancement could be proven; (2) the
court could continue to follow the other sections of the
Guidelines apart from the defective upward
enhancement provisions; or (3) the court could treat the
Guidelines as uncongitutional in their entirety in this
case and sentence Croxford between the statutory
minimum and maximum. The court believes that the
third option is the only viable one.

*10 As to the first option--convening a sentencing
jury--the court findsthat the gatutes do not authorize
such an approach. Under this approach, a sentencing
jury would be convened to "decide whether the
government has proved any aggravating facts (other
than prior conviction), beyond a reasonable doubt.
Once a sentencing jury made its determination, the
court could then determine an appropriate sentence
within the range authorized by the jury's verdict."
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FN61] This approach has been described in one
opinion as " Apprendi-izing" juries. [FN62

EN61. United States v. Green, 2004 WL
1381101 (D. Mass, June 18, 2004).

ENG62. Id.

As alegal matter, this solution is problematic because
it effectively requires the courts to redraft the
sentencing statutes and implementing Guidelines. In
Blakely, the Court declined to revise the Washington
schemeand here that appearsto be atask uniquely left
to Congress. Itis settled doctrine that"[s]tatutes should
be construed to avoid constitutional questions, but this
interpretive canon is not alicense for the judiciary to
rewrite language enacted by the legislature.” [FN63

FEN63. Salinas v. United States, 522 U.S. 52,
59-60 (1997) (citation omitted), cert. denied,
522 U.S. 1014 (1997).

Right now, the Guidelines contemplate a system
wherein the probation office gathersfacts subject to the
parties' objection and presents them to the judge for
disposition. Based on the probation officer's report, the
court then makes factual findings that can be reviewed
on appeal. To say that some, but not all, of these duties
are summarily transferred to a sentencing jury would
upset the entire scheme. Furthermore, because the
duties of probation officersand judges are specified in
the Guidelines, any judicial redistribution of duties
would necessarily involve areworking of the statute, a
function left for Congress.

Asapractical matter, it would beimpossibleto simply
confer upon the jury all of the judge's duties under the
Guidelinesstatutes. The current regime requiresjudges
to make extensive findings that affect the sentence
FN64] Whilejuriesgenerally are adept at determining
the guilt or innocence of adefendant, thelist of findings
contemplated by the Guidelines is extensive and
nuanced, modified and interpreted regularly in
numerous court opinions, creating a task much better
suited to judges than to juries. For example, could the
jury order apsychiatric or psychological examinationto
determine the mental state of the defendant, [FN65] as
the court ordered in this case? Furthermore, the
Guidelines currently require the court to state its
reasons for the sentence on the record. [FN66] It is a
hard enough task to require twelve independent minds
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to agree onthe question of guilt, let alone the Herculean
task of getting them to unite behind each factual finding
relevant to the sentencing and then put forth a single,
representative voice to express their common will to
provide a sufficient basis for appellate review.
Additionally, the Guidelines make room for ongoing
dialogue between the court, the parties, and the
probation office. For example, under certain
circumstances, the court isrequired to notify the parties
before it takes certain actions._[FN67] Also, the
Guidelines contemplate that the probation officer will
provide a pre-sentence report to the court before
sentencing. _[FN68] While such dialogue is feasible
where the court, parties, and probation office have an
ongoing relationship, if thejury wereto don thejudge's
robe for sentencing, it might have to remain empanel ed
for weeks at atime just to determine a sentence.

EN64. See 18 U.S.C. § 3553(a).

ENG5. See 18 U.S.C. 3552(c).

ENG66. See 18 U.S.C. § 3553(c).

ENG67. See 18 U.S.C. 8§ 3553(d).

ENG68. Guidelines 8§ 6A1.1.

*11 In short, the idea of simply breaking off a number

of judicial dutiesto give to juries cannot work without
significant reforms to the Guidelines system, reforms
that can only be implemented by Congress.

The second optionisto follow the Guidelines, butonly
to the extent that the Guidelines do not require
additional fact-finding about an enhancement for
aggravating factors beyond that contained in the plea or
in thejury'sverdict. For instance, in thiscase the court
might take the facts ad mitted in the plea agreement and
apply these to the Guidelines, but not additional facts
that aggravate the sentence--i.e., not the facts regarding
obstruction of justice and the exploitationof A.M.This
approach would appear to solve the Sixth Amendment
problem with the Guidelines in this case, as the
defendant seemingly cannot complain about applying a
sentencing schemeto factsthat hehasswornto in court.
Such an approach, however, would be fundamentally
unfair to the United States and would distort the
Guidelines. Blakely says nothing concerning reducing
a sentence without ajury finding. Thus, to do so would
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create a one-way street, in which the defendant would
benefit from downward adjustments to the Guidelines,
but would not face upwar d adjustments. In this case, for
example, the defendant would presumably seek to have
his offense level adjusteddownward by three level s for
accepting responsibility--even though there hasbeen no
jury determination of that fact--while at the same time
opposing any upward adjustment for obstructing justice
or exploiting A.M.--on groundsthat there has been no
jury determination of these facts.

The court does not have any confidence that such an
approach would develop ajust sentence. Essentiallythe
defendant would be arguing "what's mine is mine,
what's yours is negotiable." The Guidelines, however,
are a holistic system, calibrated to produce a fair
sentence by a series of both downward and upward
adjustments. As the Guidelines themselves explain,
"The Guidelines M anual in effect on a particular date
shall beappliedinitsentirety.” [FN69] Tolook at only
one half of the equationwouldinevitably tug downward
oncriminal sentences, perhaps producing sentencesthat
do not providejust punishment or protect public safety.
The court cannot follow such a one-sided approach.

ENG69. U.S.S.G. § 1B1.11 (emphasis added).

By default, then, in this case the court is left with only

the third option-- treating the Guidelines as
inapplicable. What this means isthat the court will not
follow the Guidelines in sentencing defendant
Croxford. However, the constitutional defects in the
Guidelines do not permeate other parts of the criminal
code. The court must still adhere to the statutory
commands setting statutory maximum and minimum
sentences. In this case, for ingance, Congress has seta
maximum possible penalty of twenty yearsin prison
and a mandatory minimum sentence of ten years in
prison. [EN70] In other words, the court will handlethe
sentencing in this matter as the courts handled
sentencings before the Guidelines--by making a full
examination of the relevant evidence and imposing an
appropriate sentence within the broad range set by
Congress.

EN70. 18 U.S.C. § 2251(d)(2000), amended
in 2003 by Pub.L. No . 108-21, 18 U.S.C. §

2251(e).

*12 Inreviewing the wholerecord, the next questionis
what kinds of evidence the court can review. In
particular, is the court restricted to the narrow facts
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contained in the indictment and the statement in
advance of plea? Or canthe court look more broadly at
awide range of information, including in this case (for
example) information that the defendant obstructed
justiceand exploited A.M . The court believesthat it is
free to examine all relevant information. This
conclusion is supported by the Supreme Court's
decision more than a half-century ago in Williams v.
People of the State of New York, [FN71] discussed in
Blakely. In Williams a jury found Williams guilty of
first-degree murder and recommended a sentenceof life
imprisonment. The judge disregarded the jury's
recommendation and imposed a sntence of death. The
judge based his decision both on evidence given in
open court and evidence obtained from the Probation
Department and other outside sources Williams
appeal ed, arguing thatthe use of evidence in sentencing
which had not been submitted to an adversarial process
including confronting w itnesses, cross-examination, and
rebuttal, violated his due process rights. The Supreme
Court rejected Williams' contention:

EN71.337 U.S. 241 (1949).

Tribunals passing on the guilt of a defendant always
have been hedged in by strict evidentiary procedural
limitations. But both before and since the American
colonies became a nation, courtsin this country and
in England practiced a policy under which a
sentencing judge could exercise a wide discretion in
the sources and types of evidence used to assist him
in determining the kind and extent of punishment to
be imposed withinlimits fixed by law. [FN72

EN72. Id. at 246.

The Court further noted that "there are sound practical
reasons for the distinction" between "evidentiary rules
governingtrial and sentencing procedures.” [FEN73] At
trial, only "evidence that is strictly relevant to the
offense charged" isadmitted in order to "preventatime
consuming and confusing trial of collateral issues.”
EN74] Evidentiary rules governing trial also protect
criminal defendants by preventing thejury from finding
the defendant guilty based on unrelated misconduct.

FN75

EN74. 1d. at 247.
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EN75. Id.

A sentencing judge, however, is not confined to the
narrow issue of guilt. Histask ... is to determine the
type and extent of punishment after theissue of guilt
has been determined. Highly relevant--if not
essential--to his selection of an appropriate sentence
is the possession of the fullest information possible
concerning the defendant's life and characteristics.
And modern concepts individualizing punishment
have madeit all the more necessary that a sentencing
judge not be denied an opportunity to obtain
pertinent information by a requirement of rigid
adherence to restrictive rules of evidence properly
applicable to the trial. [FN76

Importantly, the Court in Williams pointed out that

"New York criminal statutes set wide limits for
maximum and minimum sentences" and that "[i]n
determining whether a defendant shall receive a
one-year minimum or atwenty-year maxi mum sentence,
we do not think the Federal Constitution restricts the
view of the sentencing judge to the informaion
received in open court." [FN77

EN77. 1d. at 251.

*13 In Blakely, the Court specifically approved of the
sentencing scheme set forth in Williams because it
involved an "indeterminate-sentencing regime which
allowed a judge (but did not compel him) to rely on
factsoutsidethetrial record." [EN78] Further Williams
did not involve "a ntence greater than what sate law
authorized on the bags of the verdict alone." [FN79

EN78. Blakely, 2004 W L 1402697 at *5.

EN79. Id.

With the Guidelines out of play in thiscase, this court
finds itself employing an indeterminate-sentencing
scheme such as existed in Williams. The irony is that
after Blakely, this court is free to consider the same
evidence which, under the unconstitutional Guidelines
scheme, would have had to be proven to ajury beyond
a reasonable doubt--including evidence of obstruction
of justice and multiple victims. The only limitation
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placed on this court by Blakely is the prohibition
against decreeing a sentence greater than the satutory
maximum--now twenty years. Some observers may
concludethat thisisparadoxical, inasmuch as Blakely's
core goal is to insure jury fact-finding at sentencing.
However, Blakely's constitutional requirement is that
"the prosecutor proveto ajury all factslegallyessential
to the punishment.” [FN80] Because the only "legally
essential” fact to punishing Croxford in the
statutorily-mandated range of ten to twenty years is the
fact of conviction, there is no constitutional prohibition
to the court considering the evidence surro unding these
alleged facts.

EN80. Blakely, 2004 WL 1402697 at *9
(emphasis added).

At the same time, the court might also now be free to
consider facts that the Guidelines would make
irrelevant. In this case, for example, it gopears basedon
a detailed, court-ordered psychiatric report that the
defendant was sexually abused as a child on numerous
occasions. Under the Guidelines, such facts are
"ordinarily not relevant” in determining whether to
depart from the guideline range ._[FN81] Since the
court is apparently now more free to consider this
evidence, in order to avoid giving the defendant
grounds to appeal (which, if successul, might further
traumati ze the young victim) the court has taken the
evidence into consideration by slightly reducing the
defendant's sentence.

EN81. See U.S.S.G. § 5H1.3.

A final question is whether the court can look at the
Guidelinesfor guidancein determining the appropriate
sentenceinthiscase, even though the Sixth Amendment
forbids giving them the force of law. The court will
consider the Guidelinesas providing useful instruction
on the appropriate sentence The Sentencing
Commission has carefully developed the Guidelines
over many years, and the Guidelines generally produce
sentences that accord with the public's views of just
punishment._[FN82] They are a vaduable source of
information, even though they are not binding in this
case. Additionally, implementation of the Guidelines
was based |largely on the pre-sentence report compiled
by a probation officer. As the Supreme Court noted as
long ago as Williams, these reports"have been givena
high value by conscientious judges who want to
sentence persons on the best available information
rather than on guesswork and inadequate information."
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FN83

EN82. See PETER H. ROSSI & RICHARD
A. BERK, JUST PUNISHMENTS:
FEDERAL GUIDELINES AND PUBLIC
VIEWS COMPARED (1998).

EN83. Williams, 337 U.S. at 249.

*14 In sum, the court concludes that Croxford must be
sentenced between the statutorilyrequiredtermsof 10to
20 years in prison, with the appropriate sentence to be
determined after consideration of all relevantevidence.

V. DETERMINATION OF THE SENTENCE
A. The Prison Sentence.

The court must next determine the appropriate prison
sentencefor defendant Croxford. Any determination of
the sentence must start with the fact that the defendant
has done grave harm to C.C., the victim of the indicted
offense. By forcing her to participate in the taking of
sexually-explicit photographs, the defendant has
seriously harmed her potential for normal devel op ment.

The court also concludes, by a preponderance of the
evidence, that Croxford hasdone grave harm to another
victim, A.M. Here again, the crime against her is
extremely serious. The harm to C.C. and A.M. is
compounded by the fact that Croxford was these girls'
adoptive father at the time, abusng this position of
trust.

The court further concludes, by a preponderance of the
evidence, that Croxford has impeded the proper
administration of this case by absconding from Utah
shortly before the trial in this matter. This delay was
particularly serious becauseit delayed final resolution
of this mater for a considerable period of time,
undoubtedly aggravating the trauma felt by the victim
C.C. by preventing a final resolution of this case.

The court believes tha the proper sentence for
someone who has acted in this fashion would be as the
Guidelines specify--in the range of 151 to 188 months.
The court understands that the G overnment originally
recommended a sentence of 151 monthsin this case and
in fact did not object to the origind pre-sentence report
which placed the guideline range at 121-151 months.
Thus, while the government now urges that the
defendant be sentenced at the maximum of 20 years, the
court has completely discounted the government's
recommendation for a couple of reasons. First, a
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sentenceof 20 yearsisfar beyond what the government
initially recommended as part of its pleaagreement, and
asdefendant's counsel argued at the sentencing hearing,
a recommendation of 20 years may very well be a
violation of the plea agreement between the defendant
and the government. Second, because of the age of the
victim, finality is essential in this case. C.C.'s
court-appointed attorney represented to the court at the
sentencing hearing that C.C. simply would not
understand if the case ended up in this court again.
Therefore, the court does not wish to give either the
government or the defendant any unnecessary reason to
appeal. Because of this, the court is exercising an
overabundance of caution to bring finality to this
matter. The court willimpose asentenceof 148 months.

B. Restitution.

The court must also consider restitution. C.C. will
apparently require extensive therapy because of
Croxford's crime, and the pre-sentence report
recommendsthe court impose restitution in the amount
of $79,968 to cover the costs of this therapy. Under
Tenth Circuit case law interpreting the restitution
statutes, such restitution is appropriate. [FN84] The
court must also consider, however, whether these
restitution statutes ar e called into question by Blakely.

FN84. See United States v. Julian, 242 F.3d
1245 (10th Cir.2001).

*15 Congress has mandated restitution for crimes of

violencegenerally [FN85] and for sexual exploitation
offenses in particular._[FN86] The purpose of these
statutes"is to force offenders to 'pay full restitution to
theidentifiable victims of their crimes.'" [FN87] The
statutes require the court to impose regitution for
crimes such as the one at issue here. _[FN88] Most
important for present purposes, the regitution statutes
specify judicial fact-finding rather than jury
fact-finding. Under the statutes, the courtis requiredto
resolve any factual dispute by apreponderance of the
evidence.JFN89] If Blakely appliesto restitutionissues,
then those issues must be submitted to ajury.

EN85. 18 U.S.C. § 3663A.

EN86. 18 U.S.C. § 2259

FN87. United Statesv. Reano, 298 F.3d 1208,
1211 (10th Cir.2002) (quoting S.Rep. No.
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104-179, at 12 (1996), reprinted in 1996
U.S.C.CA.N. 924, 925)); see also United
Statesv. Bedonie, 2004 WL 106284 (D.Utah

2004).

FN88. See 18 U.S.C. 2259 (the court "shall
order" restitution for offenses under chapter
110 dealing with sexual exploitation of
children).

EN89. 18 U.S.C. § 3664(e), made applicable
to thiscaseby 18 U.S.C. § 2259(b)(1) & (2)).

The Sixth Amendment does not extend to restitution
issues for the simple reason that restitution is not a
penalty for acrime. T he Tenth Circuit hassquarely held
that the MVRA is not a punitive statute. In United
Statesv. Nichols, [FN90] the Circuit faced theissue of
whetherto apply the Mandatory Victims Restitution Act
(adopted in 1996) retroactively to crimes committed by
Terry Nicholsin 1995. The Circuit concluded that the
Constitution's prohibition of ex post facto laws did not
bar retroactive application of the new restitution statute
because the statute was not punitive. The Circuit
explained that the purpose of restitution " 'is not to
punish defendants... but rather to ensure that victims, to
the greatest extent possible, are made whole for their
losses." " [FN91] The Circuit therefore concluded that
the MVRA could apply to Nichols because it did not
"inflict criminal punishment" upon him and thus was

not punitive. [FN92

EN90. 184 F.3d 1169 (10th Cir.1999).

EN91. Id. at 1279 (quoting United States v.
Arutunoff, 1 F.3d 1112, 1121 (10th Cir.1993,
cert. denied, 510 U.S. 1017 (1993)) (citing
United States v. Diamond, 969 F.2d 961, 968

(10th Cir.1992), and United States v.
Rochester, 898 F.2d 971, 983 (5th Cir.1990)).

ENO92. Id. at 1279-80; accord United Statesv.
Bach, 172 F.3d 520 (7th Cir.1999), cert.
denied, 528 U.S. 950 (1999).

Under the holding of Nichols, the Sixth Amendment is
not applicable to restitution issues. As Blakely itself
explains, the Sixth Amendment requires jury
determinations where any fact " 'increases the penalty
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for a crime.! " _[FN93] Because restitution is not a
penalty, the jury trial right is not implicated and the
court will order full restitution in the amount of
$79,698.

FN93. Blakely, 2004 WL 1402697 at *4,
quoting Apprendi, 530 U.S. at 490.

The court will also order that this amount isduein full
immediately. [FN94] Having considered the relevant
factors surrounding the defendant's ability to pay, the
court ordersthat therestitution is payable on aschedule
of $25 per quarter or 50% of his income (whichever is
greater) while in prison and for sixty days after his
release. Thereafter, restitution shall be paid at arate of
$100 per month. At the time of thedef endant's rel ease,
the probation officer shall take into consideraion
defendant Croxford's economic status as it pertains to
his ability to pay therestitution order ed and shall notify
the court of any changes that may need to be made to
the payment schedule. The defendant shall advise the
court and the Attorney General, through the probation
office, of any material change in his financial
circumstances. [FN95]

EN94. See United Statesv. Bedonie, 2004 WL
1062842, *39-40 (D.Utah May 11, 2004)
(discussing reasons for amount to be due in
full immediately).

EN95. See 18 U.S.C. 8 3664(k) .

VI. ADDITIONAL BRIEFING

The United States Attorney's Office for the District of
Utah has capably handled this case throughout itslong
course. With respect to the constitutional issues
discussed in this case, the Office has asserted the
constitutionality of the Guidelines, but at thesame time
has acknowledged that future guidance on this issue
may be forthcoming in the near future from the
Attorney General.

*16 The court has considered whether to wait to
address these constitutional questions until the
Department of Justice has fully formulated its position.
Unfortunately, that does not appear to be a realistic
option. During this week alone, the court has on its
calendar six criminal cases set for sentencing. More
than a thousand criminal cases are currently pending in
the District of Utah. Indeed, as the dissenting justices
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warned in Blakely, there are perhaps tens of thousands
of federal cases that are implicated by questions
surrounding the constitutionality of the Guidelines. Itis
important that those cases not be stalled; so the
guestions that Blakely raises must be addressed as
rapidly as possibly.

Nonetheless, because the Department may have
additional arguments to provide shortly, the court
believes that United States should be given an
oppor tunity to file a motion to reconsider this ruling
oncethe Attorney General has formulated a position on
these questions. A ccordingly, the court directs that, if
the United States believes that any of the foregoing
conclusions are incorrect, it shall file a motion to
reconsider the court's decision as soon as practicable
and, in any event, not later than July 19, 2004. The
defendant shall file any response one week following
any motion to reconsider filed by the United States. The
court will hold a hearing on the mater on August 2,
2004, at 4:00 p.m. Pending that hearing, the court will
withhold final judgment in this case

VIl. PROCEDURES FOR FUTURE
SENTENCINGS

The court realizes that its holding today may apply in
many other cases pending before the court. Moreover,
the court recognizes that the Supreme Court hasyet to
speak definitively on the implications of Blakely on the
federal guidelines and that the Court might somehow
find a way next term to validate the Guidelines. If s,
this court then might be forced to resentence numerous
defendants who, like Croxford, avoided sentencing
under the Guidelines. This potential problem can be
relatively easily mitigaed. Until the constitutionality of
the federal sentencing guidelines has been definitively
resolved by the Supreme Court, the court will plan
simply to announce two sentences at each sentencing
hearing: (1) the sentence the court will impose if
application of the Guidelines is unconstitutional; and
(2) as a backup, the sentence the court would impose if
the Guidelines are later determined to be constitutional.
Thus, regardless of how the Supreme Court ultimately
resolves the question, no further protracted sentencing
hearings need occur.

To ensure that the information for such backup
sentences are available, the court directsthe probation
office to continue preparing pre-sentence reports as it
has done in the past, with full Guidelines calculations.
The court also directsthepartiesin all criminal casesto
continue handling guidelines issues asthey havein the
past.

For all future criminal sentencing, the court also directs
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the United States Attorney's Office to file an additional
pleading addressing the appropriate sentence to be
imposed in the event that the Guidelines cannot be
constitutionally appliedto thedefendant at issue. Where
feasible, this pleading shall be filed 14 daysin advance
of sentencing. The defendant shall file any response
three days in advance of sentencing.

*17 If the United States Attorney's Office has any
concerns about the foregoing, it should feel freeto raise
them as soon as possible or in any motion to reconsider
the court's ruling filed as described in the previous
section.

VII.CONCLUDING OBSERVATIONS

Because of the significance of the court's holding
today, a few concluding observations may be in order.

The court takes no joy in finding serious constitutional
defects in the federal guidelines system. To the
contrary, the court believesthat the federal sentencing
guidelineshave ensured that federal sentences achieve
the purposes of just punishment and deterring future
crimes. [FN96] But the issue before the court today is
not the desirability of the Guidelines, but their
constitutionality. In the wake of Blakely, the court has
no choice but to decline to enforcethem here.

FN96. See generally Paul G. Cassell, Too
Severe? A Defense of the Federal Sentencing
Guidelines (and a Critique of the Federal
Mandatory Minimums), 56 STAN. L.REV.
1017 (2004); MICHAEL GOLDSMITH &
JAMES GIBSON, THE FEDERAL
SENTENCING GUIDELINES: A
SURPRISING SUCCESS? (N.Y.U Law Sch.
Ctr. for Research in Crime and Justice 1999).

The court also undergands that there will bethose who
will applaud this ruling, including in particular
advocates for the rights of criminal defendants. But
while today's ruling may appear to strengthen
constitutional protections for defendants, the long run
consequences may not be so propitious. If the court is
correct that the Guidelines cannot be constitutionally
applied in cases such as Croxford's, Congress will
obviously be forced to correct the problem. Congress
has only a limited number of choices, [EFN97] all of
which are less desirable for criminal defendants--and
the public--than the Guidelines system.

EN97. See Blakely, 2004 WL 1402697 at
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*20-26 (Breyer, J., dissenting) (discussing
options available).

One option would be to return to the indeterminate

sentencing scheme that pre-dated the Guidelines.
FN98] It seems unlikely that Congress will move in
this direction. After all, the very purpose of the
Sentencing Reform Act, which created the Guidelines,
wasto eliminate such judicial discretion. Congress was
concerned about creating a system where prison
sentences "appeared to depend on 'what the judge ate
for breakfag' on the day of the sentencing." [FN99]
More recent events, such as passage of the PROTECT
Act,_[FN100] suggest that Congress is distrusted of
giving judges greater sentencing discretion.

EN98. See generally KATE STITH & JOSE
A. CABRANES, FEAR OF JUDGING:
SENTENCING GUIDELINES IN THE
FEDERAL COURT S 9-37 (1998).

EN99. Blakely, 2004 WL 1402697 at *21
(Breyer, J., dissenting).

FN100. See United States v. Van Leer, 270
F.Supp.2d 1318, 1322- 1323 (Utaeh 2003)
(discussing legislative history of the
PROTECT Act).

Another option open to Congresswould beto replicate
the Guidelines system, but with the addition of jury
(rather than judicial) fact-finding. This approach, too,
seems highly unlikely to be adopted. It is improbable
that Congress will elect to create a system where a
sentence for robbery, for example, requires a jury to
determine factors regarding the nature of the offense
such as (1) the nature of the institution robbed; (2) the
presence of, brandishing of, or other use of, afirearm;
(3) the making a death threat, (4) the presence of
ordinary, serious, or permanent or life threatening
bodily injury; (5) any abduction; (6) any physical
restraint; (7) the taking of a firearm, (8) the taking of
drugs, and (9) and the value of property taken; and
further factors regarding the defendant's role in the
offense such as (10) aggravating role; (11) mitigating
role; (12) abuse of a position of trust; (13) use of a
special skill; and (14) use of minor; and further factors
regarding thevictim such as (15) hate crime motivation;
(16) vulnerable victim; (17) official victim; (18)
terroristic motivation; and further factors concerning
(19) obstruction of justice; and (20) acceptance of
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responsibility--not to mention another dozen or so
grounds for departing upward or downward from the
general guidelines calculations. [FN101] As explained
earlier, juries may be poorly suited to making these
kinds of determinations, which for decades have been
within the province of trial judges. Jury trials also
require considerable time and expense for prosecutors
and the courts, which Congress may well wish to avoid.

FN101. Seeid. (Breyer, J., dissenting) (citing
U.S.S.G. 8 2B3.1 which requires analysis of
these factors); Brief for the U.S. as Amicus
Curiae, Blakely v. Washington, No. 02-1632,
at *31 (2004). See generally U.S.S.G.
chapters 2, 3 and 5 (listing various factors that
apply to Guidelines calculations).

*18 By default, then, Congress may be forced to select
a third option: Congress might replace the
carefully-calibrated Guidelines with a series of flat
mandatory minimum sentences covering not just sexual
offenses at issue here but all criminal cases. There is
every reason to expect that those mandatory minimum
sentences will be quite high, as Congress will
understandably give precedence to concerns about
public safety rather than to concerns about fine-tuning
culpability between various offenders. Indeed, if the
experience with mandatory minimum sentences in the
areas of drug and firearms offenses is any guide, the
mandatory minimum sentences will be extraordinarily
tough.

Such mandatory minimum sentences pose significant

problems for a system of criminal justice. As one

architect of the G uidelines has commented:
Whereas the guidelines permit a degree of
individualization in determining the appropriate
sentence, mandatory minimums employ a relatively
narrow approach under whichthe same sentence may
be mandated for widely divergent cases. Whereasthe
guidelines provide for graduated increases in
sentence severity for additional wrongdoing or for
prior convictions, mandatory minimumsoften result
in sharp variations in sentences based on what are
oftenonly minimal differencesincriminal conductor
prior record. Finally, whereas the guidelines
incorporate a "real offense" approach to sentencing,
mandatory minimums are basically a
"charge-specific" approach wherein the sentence is
triggeredonly if the prosecutor chooses to charge the
defendant with a certain offenseor to allege certain

facts. [FN102]
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FN102. Orrin G. Hatch, The Role of Congress
in Sentencing: The United States Sentencing
Commission, Mandatory Minim Sentences,
and the Search for a Certain and Effective
Sentencing System, 28 WAKE FOREST
L.REV. 185, 194 (1993).

The court agreesthat the Guidelines are far better than
a sysgem of mandatory minimum sentences But given
the constitutional straitjacket imposed by Blakely,
Congress may decide that it has no choice other than to
adopt a determinate sntencing system that creates
tough fixed sentences acrossthe board--an outcomethat
will protect neither the interests of criminal defendants
nor, paradoxically, the very right to a jury trial that
Blakely sought to protect.

Given this bleak prediction about the future, the court
hopes that it has overlooked something and that the
Guidelinescan be constitutional ly appliedto defendants
like Croxford. B ut thecourt's fundamental obligationis
follow the law and the Constitution. A s interpreted in
Blakely, the Sixth Amendment forces the court to find
the Guidelinesunconstitutional inthis case.

CONCLUSION
The court finds that a sentence of 148 months
imprisonment and $79,698 isappropriate in this case.
Should an appellate court |ater hold that the Guidelines
can be constitutionally applied in this case, the court
will impose a sentence of 151 months.

SO ORDERED.

END OF DOCUMENT
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